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FOREWORD 


Among its duties under the Rules of the House of Representatives, 
the Committee on Government Operations is required to study “the 
operation of Government activities at all levels with a view to deter- 
mining its economy and efficiency” and to evaluate “the effects of 
laws enacted to reorganize the legislative and executive branches of 
the Government.” Pursuant to this requirement, the committee has 
undertaken continuous studies of economy and efficiency in the 
executive departments and regulatory agencies. Three principal fac- 
tors that affect economy and efficiency of Government operations are 
administrative organization, procedure, and practice. 

As part of its present study, the committee prepared a compre- 
hensive questionnaire dealing with these three factors and asked the 
executive departments and regulatory agencies to reply to it. 

In the present publication the committee makes available the 
agencies’ own views of their powers, organization, and decision-mak- 
ing processes as reflected in the responses to the committee’s question- 
naire. A report summarizing these responses and indicating major 
current and recurring problems of administrative procedure affectin 
the economy and efficiency of Government operations will follow. 
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[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE ORGAN- 
IZATION, PROCEDURE, AND PRACTICE IN THE 
FEDERAL AGENCIES 


PART 5—DEPARTMENT OF THE INTERIOR 


(Letters from Hon. William L. Dawson, chairman, House Govern- 
ment Operations Committee, to the Secretary of the Interior :) 


NovEMBER 19, 1956. 
Mr. Frep A. Seaton, 
Secretary, Department of the Interior, 
Washington, D.C. 

Dear Mr. Secrerary: In performance of its duties under the Rules 
of the House of Representatives, the Committee on Government Op- 
erations is undertaking a survey and study of administrative organ- 
ization, procedure, and practice in the Federal agencies. We are 
enclosing a questionnaire and we request that you furnish the com- 
mittee the answ ers to the questionnaire on the dates shown in the fol- 
lowing schedule: Section I: Rule making, December 20, 1956; Section 
II: Adjudication, January 15, 1957; remaining sections, February 15, 
1957. p "lease send 12 copies of your replies to the committee. 

Sincerely yours, 
Wii L. Dawson, Chairman. 
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QUESTIONNAIRE SUBMITTED TO THE DEPARTMENT OF THE 
INTERIOR BY THE EXECUTIVE AND LEGISLATIVE REORGAN- 
IZATION SUBCOMMITTEE OF THE HOUSE GOVERNMENT 
OPERATIONS COMMITTEE 


PREFACE 


Government operations involve procedure and subject matter. 
The Congress and the public are vitally interested in the achievement 
of the purposes for which legislation is enacted. Government exists 
to achieve public purposes. The procedures of Government deter- 
mine so largely the nature of public programs that the Congress and 
the public must have a knowledge and understanding of Government 
procedures if they are to evaluate Government programs and make 
the decisions which self-government requires. In Government, par- 
ticularly, the means or procedures cannot be divorced from the ends 
or the purposes. 

Under the Rules of the House of Representatives the Committee on 
Government Operations has the duty of overall study of matters of 
organization and operations in the Federal departments and agencies. 
Accordingly, the committee is sending this questionnaire to most of 
the Federal departments and agencies. The purpose is to gather 
information on present Government procedures especially as they 
affect the public by whom and for whom our Government has been 
established. The committee expects to make the information 
gathered available for the use of Members of the Congress and the 
public, 


QUESTIONNAIRE ON ADMINISTRATIVE ORGANIZATION, 
PROCEDURE, AND PRACTICE 


IntTRopuctory Notre 


In answering this questionnaire the following considerations apply 
as guidelines: 

The term “agency” means each officer, employee, or other person 
or persons vested with power under authority of the United States 
of America to act in the form of rulemaking, adjudication, or any 
other type of action, and whose actions have the force and effect of 
law or are binding and controlling in any manner whatsoever under 
the authority of the United States of America. 

These questions apply not only to the more customary forms of 
agency rulemaking and adjudication, but to all forms of agency action, 
including (a) the granting and administration of contracts, loans, 
licenses, benefits, etc.; (0) the statutory and agency terms, conditions, 
and procedures under which such grants are made and administered ; 
and (c) the statutory and agency terms, conditions, and procedures 
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for revocation, withdrawal, and termination of such grants. By way 
of example, the statutory and agency standards for the making of 
loans or contracts should be considered the statutory and agency 
standards and procedures for the imposition of loan or contract terms 
and conditions, whether by general rule or in individual cases, the 

tatutory and agency standards and procedures for loan or contract 
ter mination, and all agency action pursuant to such standards and 
procedures in individu: al cases. 


I. RuLEMAKING 


What legislative or quasi-legislative powers—often referred to as 
rulemaking—does your agency exercise ? 

(a) Give statutory reference to, and brief description of, each 
such power. 

(6) Who is authorized by statute to exercise it? 

(c) If delegated by or within your agency, what office or organ- 
, ization unit is authorized to exercise it ! 

To what extent are the functions of your agency performed 
tuaete to a general grant of authority to make any or all rules 
necessary for the administration of the relevant act? Please set forth 
the statutory provisions. 

Describe for each of the categories listed in I through XIII rule- 
making process followed as to— 

(a) Manner of collection of data for determination. 

(6) Extent of notice to interested persons. 

(c) Hearing and extent of public participation therein. 

(d) Extent “of agency statement of reasons for rules adopted. 
(e) Manner of public or other dissemination or availability of 
rules. 

I. Procedural rules. 

IT. Substantive rules. 

ITI. General statements of policy. 

IV. Interpretative rules 

V. Statements of the general course and method by which functions 
are channeled and determined. 

VI. Rules relating to the availability of information to the public 
and public access to or denial of matter contained in the agency’s files. 

VII. Rules relating to public property, including the use and dis- 
position of land. 

VIII. Rules relating to the making of loans to public or private 
parties. 

IX. Rules relating to the making of grants of public funds to pri- 
vate and public parties for rehabilitation, educational, and other 
Pu PPOse 8. 

XA. Rules or instructions relating to standards for negotiation of 
and the grant of contracts. 

XI. Practice manuals for field or other agency personnel explaining 
the law administered or the agency’s policies thereon. 

AIT. Rules of practice. 

XIII. Rules nasties to agency management, organization, and per- 
sonnel. 
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4. Set forth any statutory provision relating to any rulemaking 
function of your agency requiring: 
(a) Notice. 
(6) Hearing. 
(c) Record of the hearing. 
In each case, indicate the type of notice given, the type of 
hearing afforded, and the type of reseed kept. 

5. Describe briefly, citing pertinent statutory and other authority 
therefor, the proc edures or practice of your agency insofar as they are 
not covered in your answers to question 3, for: 

(a) W ritten submissions of views; 

(6) The forms for written submissions; 
(c) Oral submissions; 

(d) Intervention; 

(e) Consolidation of procedings; 

(7) Initial or recommended decisions; and 
(g) Appeals therefrom. 

6. (a) Has your agency afforded public participation in rulemaking 
when not required by statute to do so? If so, please explain fully, 
giving reasons for the agency action. 

(b) In what situations, despite a statutory requirement for notice 
or hearing, does your agency find that notice and public participation 
are ae acticable, unnecessary, or contrary to the public interest ? 

. Describe briefly the circumstances and soda ures whereby exist- 
ing Sa rules, and (6) rulemaking procedures are modified, amended, 
repealed, or suspended in ps articular cases. Are these procedures 
uniform or are they ad hoc? Explain and specify. 

8. Describe briefly the procedure, and subsequent action or pro- 
ceeding thereon, whereby your agency accords any interested person 
the right to petition for the issuance, amendment, or repeal of a rule. 

Duri ing the years 1955 and 1956, how many petitions relating to 
rulemaking did your agency receive and how many modifications in 
rules were based ‘on such petitions? Compare with number of similar 
actions initiated by the agency. 

9. What proportion of the rules made by your agency involve: 

(a) Any ey: naval, or foreign affairs function of the 
United States; 

(6) Any as relating to agency management of personnel ; 
or 

(c) Public property, loans, grants, benefits, or contracts. 

Please set forth the statutory basis for your classification, if 
any. 

The Administrative Procedure Act does not require notice or public 
rulemaking proceedings concerning the matters listed above. Do you 
regard public particip: sation in any of these matters as desirable? If 
not, please state why. Does your agency use advisory groups in 
formulating such rules? If so, please state the reasons therefor and 
the extent of such use. 

10. (a) Is it the practice of your agency to accompany any rule 
issued af er infor iad proceedings with a recital that all relevant mat- 
ter presented to the agency has been considered? If so, do you list 
submissions or categori ize them in the recital ? 

(6) Do your rules of procedure designate the type of submission 
which the agency will consider as relevant ? 
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11. (a) Describe the general circumstances under which your 
agency finds good cause for making the effective date of a rule less 
than 30 days after its publication or service and set forth all such 
rules promulgated during the last 2 years. 

(bd) Under what circumstances has your agency found that the re- 
quired publication of any substantive ‘rule need not be 30 days prior 
to its effe ctive date because the rule was one granting or recognizing 
exemption or relieving restriction? Please set forth all such rules 
promulgated within the last 2 years. 

12. Does your agency have specific statutory authority to issue 
emergency rules? If so, please set forth the statutory provisions and 
all such rules promulgated during the last 2 years. 

13. Describe in summary form, by classes or groups, the rulings 
issued during the years 1955 and 1956, and submit representative 
— of rulings. 

As to each rulemaking power, comment on the adequacy— 
‘dime’ in statutory language or in legislative history—of the congres- 
sional standards so being implemented : : 

(a) Is the meaning and intent of the Congress sufficiently clear 
and easily susceptible of implementation ? 

(6) What problems of meaning have you encountered ? 

(c) Have the congressional standards been changed in the 
course of your agency’s administration of them as the need for 
change or greater clarity has appeared? Give the nature and 
background of the changes. 

(d) In what areas is the action of your agency by law com- 
mitted to agency discretion? Specify the statutory language 
involved. 

(e) Where matters are left to agency discretion, are there any 
areas in which you believe greater statutory specification of 
standards would be desirable? If so, specify. 

(f) What, if any, attempt has been made by your agency to 
secure or to draft legislation designed to rectify such defects? 


Il. ApsupIcATION 


1. What judicial or quasi-judicial powers—often referred to as 
adjudication—does your agency exercise? 

(a) Give statutory reference to, and brief description of, each 
such power. 

(6) Who is authorized by statute to exercise it ? 

(c) If delegated by or within your agency, what office or organ- 
ization unit is authority to exercise it? 

2. To what extent are the functions of your agency performed pur- 
suant to a general grant of authority to make any or all adjudications 
necessary for the administration of the relevant act? Please set forth 
the statutory provisions. 

3. Describe briefly for each category, 1 through vu, citing pertinent 
authority therefor, the procedural practices and rules in ever y class 
of adjudication by your agency required by statute or the constitu- 
tion to be determined on the record after opportunity for an agency 
hearing for: 

(a) Notice to parties. 
(6) Intervention. 
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c) Complaint, application, declaration, or similar pleading. 

‘4 ) Answer, reply, or similar responsive pleading. 

(e) Amendments and supplemental pleadings. 

(7) Motions. 

(g) Prehearing and pretrial conference and agreement. | 

(kh) Voluntary withdrawal or dismissal of proceedings by 
request of private parties. 

(¢) Discontinuance or dismissal of proceedings by agency 
action. 

(7) Consent orders. 

(k) Default adjudication. 

I. Proceedings in general between private parties in which the Gov- 
ernment is not directly a party. 

II. Proceedings in general in which the Government directly is a 
party to the proceeding. 

IIT. Decisions and/or opinions relating to the availability of infor- 
mation to the public and public access to or denial of matter contammed 
in the agency’s files. 

IV. Decisions and/or opinions relating to public property, includ- 
ing the use and disposition of land. 

V. Decisions and/or opinions relating to the making of loans to 
public or private parties. 

VI. Decisions and/or opinions relating to the making of grants of 
public funds to private and public parties for rehabilitation, educa- 
tional, and other purposes. 

VII. Decisions and/or opinions relating to contract disputes and 
standards, for negotiation of and the grant of contracts. 

4. Set forth any statutory provision relating to any adjudication 
function of your agency requiring: 

(a) Notice. 

(6) Hearing. 

(c) Record of the hearing. 

In each case, indicate the type of notice given, the type of 
hearing afforded, and the type of record kept. 

5. Describe briefly, citing pertinent authority therefor, the pro- 
cedures or practice of your agency insofar as they are not covered in 
your answers to question 3, for: 

(a) Written submission of views. 

(6) The forms for written submissions. 
(c) Oral submissions. 

(d) Intervention. 

(e) Consolidation of proceedings. 

(f) Initial or recommended decisions. 
(g) Appeals therefrom. 

6. (a) Has your agency afforded full adjudication of disputed 
administrative actions when not required by statute to do so? If so, 
please explain fully, giving reasons for the agency action. 

(5) In what situations, despite a statutory requirement for notice 
or hearing, does your agency find that notice and public participation 
are impracticable, unnecessary, or contrary to the public interest ? 

7. Describe briefly the circumstances and procedures whereby deci- 
sions and/or opinions are modified, amended, repealed, or suspended 
in particular cases. Are these procedures uniform or are they ad hoe— 
explain and specify. 
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_ 8. Describe briefly the procedure, and subsequent action or proceed- 
ing thereon, whereby your agency accords any interested person the 
right to petition for an adjudication or the amendment or setting 
aside of same. During the years 1955 and 1956, how many petitions 
did your agency receive and how many adjudications, amendments of 
same, or setting aside of same were based on such petitions? Compare 
with number of similar actions initiated by the agency. 

9. What proportion of the adjudications made by your agency in- 
volve: ete ; 

(a) Any military, naval, or foreign affairs functions of the 
United States. 

(6) Any matter relating to agency management or personnel. 

(c) Public property, loans, grants, benefits, or contracts. 

Please set forth the statutory basis for your classification, if any. 

10. (a) Is it the practice of your agency to accompany any adjudi- 
vation made after informal proceedings with a recital that all relevant 
matter presented to the agency has been considered? If so, do you list 
submissions or categorize them in the recital ? 

(6) Do your rules of procedure designate the type of submission 
which the agency will consider as relevant ? 

11. Describe briefly, including pertinent references to your answers 
to question 3 and citing authority, the procedure within your agency 
for adjudicating cases which involve: 

(a) Any matter subject to a subsequent trial of the law and 
the facts de novo in any court. 

(5) Agency findings of fact final with appeal on law. 

(c) Your agency acting as an agent for a court. 

(d) Proceedings in which decisions rest solely on inspections, 
tests, or elections. 

(e) The conduct of military, naval, or foreign affairs functions. 

(f) Public property, loans, grants, benefits, or contracts. 

(g) The certification of employee representatives. 

12. What proportion of the adjudication by your agency falls within 
each of the categories set forth in question 11? Include reference to 
pertinent parts of your answers to question 9. 

13. What proportion of the adjudication by your agency is not 
required by statute to be determined on the record after opportunity 
for agency hearing? Please list the types of adjudication involved. 

14. As to each adjudication function, comment on the adequacy- 
either in statutory language or in legislative history—of the congres- 
sional standards so being implemented : 

(a) Is the meaning and intent of the Congress sufficiently clear 
and easily susceptible of implementation ? 

(6) What problems of meaning have you encountered / 

(c) Have the congressional standards been changed in the 
course of your agency’s administration of them as the need for 
change or greater clarity has appeared? Give the nature and 
background of the changes. 

(d) In what areas is the action of your agency by law committed 
to agency discretion; please specify the statutory language 
involved. 

(e) Where matters are left to agency discretion, are there any 
areas in which you believe greater statutory specification of 
standards would be desirable? If so, please specify. 
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(f) What, if any, attempt has been made by your agency to 
secure or to draft legislation designed to rectify such defects ? 

15. Under what circumstances does your agency find that time, the 
nature of the proceeding, and the public interest do not permit the 
agency to afford all interested parties opportunity for the submission 
and consideration of facts, arguments, offers of settlement, or proposals 
of adjustment ? 

16. (a) Does the agency give recognition to the right of persons to 
be represented by an attorney ? d 

(6) Where such representation is known to the agency, what is the 
proc te e for effecting notices or service ? 

17. What procedures does the agency have for serving or publicly 
aa es ing matters which may affect the interest of other persons ¢ 

To what extent does your agency encourage the parties to reach 
a arcs ition of the controversy by consent? Indicate the pro- 
portion of cases so determined during the past 2 years. 

19. Does your agency issue declarator y orders? If so, please set 
forth any agency rule thereon and the number and type of requests 
for declaratory orders received during the past 2 years. 

20. If your agency does not prov vide by rule for the issuance of 
declaratory orders. please state the reasons for not doing so. 

21. What specialized procedural steps have been dev eloped by your 
agency to improve or expedite the adjudicatory functions of your 
agency. Please evaluate the desirability of extending such practices 
to other agencies. 

22. What proportion of the adjudication by your agency is based 
on (a) questions cone erning the violation of rules and (b) matters 
to be decided in the partic ular case? Does your agency follow case 
precedent in deciding matters witlin the second class ¢ 

23. If the agency has trial ex c<aminers, how many examiner decisions 
= released during 1954, 1955, and the first 9 months of 1956? 

How many decisions were entered at agency level in contested 
soma during 1954, 1955, and the first 9 months of 1956? 

25. How many hearings were conducted directly by the agency dur- 
ing 1954, 1955, and the first 9 months of 1956? 

26. (a) During the calendar years 1954 and 1955, in how many cases 
did the agency sit for the reception of evidence? 

(bd) During the same period, how many trial examiner decisions 
were filed ? 

(c) During the same period, how many decisions were entered by 
the agency upon review of trial examiner decisions after the filing of 
exceptions? 

27. State the average period of time that the cases which were 
decided during the calendar year 1955 were pending before the agency. 

28. Of the total cases decided during the calendar year 1955, give: 

(a) The average time pending before the agency prior to assignment 
to the trial examiners. 

(5) The average time the case was before the trial examiner in hear- 
ing and report. 

c) The average time the case was before the agency on review. 
Estimate the division of time at agency level between rulemak- 
ing functions and judicial functions and all other functions. 


30. (a) List all petitions pending before the agency as of October 
1, 1956. 


$0 
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b) State the average time that such petitions have been pending. 
c) State the number of petitions acted upon by the agency during 
the first 9 months of 1956. 

(d) Give the division between the number granted and the number 
denied. 

31. To what extent does your agency follow the doctrine of stare 
decisis? Please indicate in what classes of cases you follow the doc- 
trine and in what classes you do not and state the policy, if any, 
which determine your decision. Include references to your answers 
to question 22. 

32. In what manner and form does your agency make its decisions 
known and/or available to the interested parties and to the public? 
What is date of latest decision made available in each form of publi- 
cation to the general public? 


III. Separation or Funcrions 


1. Summarize the powers assigned by (1) statute and (2) Execu- 
tive order to your agency, citing respective authority in each case and 
classifying these powers as follows: 

(a) Executive (administrative). 

(6) Legislative (rulemaking). 

(c) Judicial (case adjudication). 

2. Describe the extent to which the power required to be exercised 
by the chief executive officials are delegated to subordinates. 

3. List the investigative and prosecuting duties of your agency. 

4. In what circumstances do officers, employees, or agents engaged 
in the performance of such investigation and prosecuting duties par- 
ticipate or advise in the making of recommended or initial or final 
decisions at the following stages: 

(a) Informal or formal hearing. 

(d) — of initial or recommended decision. 

(c) Final decision by chief executive authority. 

5. In what circumstances do chief executive officials of your agency 
participate personally in proceedings within your agency with respect 
to: 

(a) Initiating investigations. 

(6) Conducting investigations. 

(c) Preparing cases for prosecution after investigation. 

(7d) Preliminary consultation and conference. 

(e) Participating in formal or informal hearing. 

6. What procedures are adopted by the chief executive officials 
within your agency to assure fair and unbiased adjudication of cases 
in which they have participated in either the investigative or prosecut- 
ing stage? 

In reviewing recommended or initial decisions of hearing officers 
or then officials, does your agency use the advice and services of any 
of the following: 

(a) An “independent review staff, directly responsible to the 
chief executive officials and not part of any subdivision of your 
agency. 

(b) Bureaus, offices, and divisions which have participated in 
the investigation, prosecution, or formulation of the initial deci- 
sion. 
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(ce) Any other specialized or nonspecialized staff within the 
agency. 

(zd) Its General Counsel or chief legal officer. 

(e) Advisory groups. 

Please amplify, citing relevant authority and extent of services 
and advice. 

8. What matters is your agency authorized by law to dispose of on 
ex parte basis ? 

9. To what extent and under what circumstances does your agency 
afford notice and opportunity for all parties to participate in the 
event that a presiding or deciding officer consults any person on any 
question of fact or of law in issue ? 

10. What interpretation has been placed by your agency on the 
provision that title 5, United States Code, section 1004 (c), shall not 
“be applicable in any manner to the agency or any member or mem- 
bers of the body comprising the agency” ? 

11. What provision is made to furnish the final adjudicating official 
(a) with a complete record of the case, and (6) a precis of the views 
of opposing parties and of agency investigating and trial staff? 


IV. Inspection or Recorps 


1. List the main categories of written submissions which are volun- 
tarily filed with your agency. 

2. What categories of documents or reports are required to be filed 
with your agency? Cite the provisions of statutes relied upon in each 
case. 

3. What matters filed by persons are available for public inspec- 
tion ? 

4. What is the method or practice of publicly announcing a filing 
of matters available for public inspection ? 

5. What is the practice or method of making public information 
accessible to interested members of the public ? 

6. What procedure does the agency have for publicly announcing 
the filing of applications or petitions which may affect the interest of 
other persons ? 

7. Is the vote taken on actions before your agency available for 
public inspection ? 

8. What matters filed with your agency are not available to the 
public? Cite the statutory provision and/or regulation relied upon 
in each case of withholding. 

9. List what categories of documents the agency believes should 
not be available for public inspection. On what authority ? 


V. WorkKLOAD AND STAFFING PATTERNS 


1. Describe the workload and backlog of your agency in the exercise 
of each of its rulemaking and adjudication powers. (Where the 
information requested in this section has been given in part above 
please make a cross-reference. ) 

2. List the major steps and state the time required for each step in 
rulemaking and adjudication proceedings. Describe briefly the long- 
est and shortest proceedings during the years 1955 and 1956, giving 
reasons therefor as well as the usual time elapsed. 

95899—57—pt. 5——2 
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3. State the number of rulemaking and the number of adjudication 
proceedings started and completed during the years 1955 and 1956. 

4. Describe briefly changes made in agency procedures over the 
last 5 fiscal years to expedite rulemaking and adjudication and the 
background for such changes. 

5. State the number and kinds of personnel engaged in rulemaking 
and in adjudication proceedings, ce classes (economists, lawyers, 
statisticians, secretaries, clerks, etc.). 


VI. Untrormitry or ADMINISTRATIVE PROCEDURE 


Have you sought to make your agency’s procedures for rule- 
making and for adjudication uniform with those of other agencies of 
the Government ? 

2. If so, describe briefly success attained and problems encountered. 

To what extent are the administrative functions of your agency 
performed pursuant to specific statutory procedures having specific 
application only to your agency ? 


VII. Ruxues ror Apmission TO PRACTICE AND FOR AVOIDANCE OF 
Conruicr oF INTERESTS 


Describe your rules for admission to practice before your agency 
wild for representation. 

2. Describe your rules for avoidance of conflicts of interests, both 
for present agency members and employees and for former agency 
members and employees. 

3. Have you sought to make your agency’s procedures in these 
matters uniform with those of other agencies of the Government ? 

4. If so, describe briefly success attained and problems encountered. 


VIL. Exemptions From tHe ADMINISTRATIVE ProcepurE Act 


Are any of your functions exempt from any of the provisions of 
the. Administrative Procedure Act ? 
2. If so, describe and state reasons therefor. (Where answers given 


above relate in whole or in part to this section please make cross- 
reference.) 


IX. Courr Dectstons Arrectinc AGENCY FUNCTIONS 


Cite all major court decisions affecting agency procedural functions 
iv ing: 
. Reference to particular agency function affected including refer- 
ence to pertinent part of this questionnaire, and 
2. Synopsis of court opinion, and 
3. Explanation of modifications in agency practices adopted because 
of court decisions including relevant dates of court decisions and of 


agency procedural changes, ‘and nature of changes. 





DEPARTMENT OF THE INTERIOR 


Answer of the Department of the Interior to questionnaire on ad- 
ministrative organization, procedure, and practice submitted by the 
Executive and Legislative Reorganization Subcommittee of the 
House Government O perations Committee 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D.C., May 23,1987. 
Hon. Witu1am L. Dawson, 
Chairman, Committee on Government O perations, 
House of Representatives, Washington, D.C. 

Dear Mr. Dawson: We regret that, as you point out in your letter 
of April 16, the submission ‘of our answers to the questionnaire on 
administrative organization, procedure, and practice has been long 
delayed. There are attached a general statement on part I of the 
questionnaire and answers to that part with respect to the Bureau 
of Land Management, the Geological Survey, the Office of Oil and 
Gas, the Bureau of Mines, and ‘the Defense Minerals Exploration 
Administration. We will shortly submit the remainder of our answers 
to this part and we will furnish answers to the remaining parts of 
the questionnaire as rapidly as we can. 

Sincerely yours, 
D. Orts Beastey, 
Administrative Assistant, 
Secretary of the Interior. 


Parr I, RuLEMAKING 


The Secretary of the Interior is charged with the responsibility of 
administering hundreds of statutes. Accordingly, the answers to this 
part of the questionnaire do not purport to mention, or to identify the 
authority for, every occasion for rulemaking by the Department of the 
Interior. Rather, an effort has been made to present important or 
representative instances of such rulemaking. 

A few of the questions contained in the questionnaire are answered 
below, under the heading “General,” with respect to rulemaking that 
is applicable generally throughout the Department of the Interior. 
In order to deal with ‘rulemaking on matters that are not common to 
the entire Department, the questions contained in the questionnaire are 
answered with respect to the several bureaus of the Department. 
However, except with respect to title Il of the Federal Coal Mine 

Safety Act (30 U.S. C., sec. 471 et seq.), the rulemaking power 
throughout the Department is lodged in the Secretary of the Interior, 
by virtue either of express st: itutory provisions or of Reorganization 
Plan No.3 of 1950 (5 U.S. C., see. 1332-15, note). 
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GENERAL 


1. Rules have been issued respecting the following matters: 

Eligibility to practice before the Department of the Interior (43 
C. F. R., pt. 1). 

(a) Title 5, United States Code, section 493. 

(b) The Secretary. 

(c) No delegation. 

Availability “of records, charges for copies of records, testimony of 
employees (43 C. F. R., pt. 2). 

(a) Title 5,U nited States Code, sections 22, 488, 489. 

(6) The Secretary. 

te The Chief Clerk of the Department is authorized to establish 
charges or the method of computing charges for copies of documents. 

Preservation of American antiquities—ruins, archeological sites, 
historic and prehistoric monuments on certain lands of the United 
States (43 C. F. R., pt. 3). 

(a) Title 16, United States Code, section 432. 

(6) The Secretaries of Agriculture, of the Army, and of the Inte- 
rior. 

(c) No delegation. 

Board of Contract Appeals (48 C. F. R., pt. 4). 

(a) Title 5, United States Code, section 22. 

(6) The Secretary. 

(c) No delegation. 

Organization and operation of the Department and the conduct of 
employees. 

(a) Title 5, United States Code, section 22. 

(6) The Secretary. 

(ce) Various officials of the Department are authorized to issue rules 
within this category. 

2. Instances in which express authority to make rules is conferred 
by particular statutes are mentioned in the answer to question 1 
above and in many of the answers to the same question under the 
headings below. In this connection it should be mentioned that, as 
the head of*a department, the Secretary of the Interior is vested 
with the rulemaking authority confered by title 5, United States Code, 
section 22. 

3. With respect to the instances of rulemaking mentioned in ques- 
tion 1 above: 

(a) There is no formal procedure for obtaining such information 
as is required in formulating such rules. 

(6) and (¢) Ordinarily no notice of rulemaking is given and there 
is no public participation. 

(dz) In some cases, rules contain a specific statement of purpose— 
e. g., title 43, ‘pow of Federal Regulations, sections 1.1, 4.1; some 
rules do not—e. g., title 48, Code of Federal Regulations, part 2. 

(e) Of the salen mentioned in question 1 above, those affecting the 
public are published in the Federal Register and appear in the Code 
of Federal Regulations. Ordinarily rules relating to internal man- 
agement are not so published—but there are exceptions—e. g., regu- 
lations relating to inventions by employees (438 C. F. R., pt. 6), regu- 
lations governing acquisition of interests in public lands ‘by employe ees 
(43 C. KF. R., pt. 7). 
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BUREAU OF LAND MANAGEMENT 


1. (a) (1) Under title 43, United States Code, section 1201, the 
Secretary of the Interior is authorized “to enforce and carry into 
execution by appropriate regulations” every part of the public land 
laws not otherwise provided for. 

(2) Many public land statutes specifically grant authority to the 
Secretary of the Interior to make rules and regulations to effectuate 
the purpose of the law in question. Specific examples, classified in 
major categories, are illustrated as follows: 

A. Homesteads.—The Secretary of the Interior is authorized to 
prescribe rules and regulations under many separate statutes pertain- 
ing to homesteads, soldiers’ and sailors’ homesteads, and stockraising 
homesteads. (See 43 U.S. C., secs. 164, 167, 169, 170, 185, 186, 189, 
231, 234, 235, 251, 256, 256a—b, 283, and 300.) 

The authorization is contained in language such as, “under rules 
and regulations prescribed by the Secretary of the Interior,” “under 
such rules and regulations as he may prescribe” (or “as the Secretary 
of the Interior may prescribe”), “the Secretary of the Interior is au- 
thorized to make any and all regulations necessary to carry into full 
force and effect the provisions of this section” (or “title,” “chapter”), 
“the Secretary of the Interior shall make all necessary rules for 
giving effect to the foregoing provisions,” “in accordance with rules 
and regulations to be prescribed by the Secretary,” and “may pre- 
scribe such rules and regulations as may be necessary for the proper 
administration and use of such lands.” 

B. Desert land entries —Authorization is contained in title 43, 
United States Code, sections 331, 335-337. 

C. Grazing lands.—Title 43, United States Code, section 315a: 

The Secretary of the Interior shall make provision for the protection, admin- 
istration, regulation, and improvement of such grazing districts as may be 
created under authority of section 315 of this title, and he shall make such rules 
and regulations and establish such service, * * * and do any and all things 


necessary to accomplish the purposes of this chapter and to insure the objects 
of such grazing districts, * * *. 


Title 48, United States Code, section 315b: 

The Secretary of the Interior is authorized to issue or cause to be issued per- 
mits to graze livestock on such grazing districts to such bona fide settlers, 
residents, and other stockowners as under his rules and regulations are entitled 
to participate in the use of the range, * * *. 

Title 43, United States Code, section 315c: The Secretary deter- 
mines under rules and regulations the reasonable value of fences, wells, 
reservoirs, and other improvements. 

Title 48, United States Code, section 315d: The Secretary “under 
regulations to be prescribed by him” shall permit free grazing of 
livestock kept for domestic purposes. 

Title 43, United States Code, section 315h: 

The Secretary of the Interior shall provide, by suitable rules and regulations, 


for cooperation with local associations of stockmen, State land officials, and 
official State agencies engaged in conservation * * * of wildlife * * *. 


The Secretary also provides by— 





appropriate rules and regulations for local hearings on appeals from the decisions 
of the administrative officer in charge in a manner similar to the procedure 
in the land department, * * *. 
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Title 48, United States Code, section 3150-1: The names of the 
members of district advisory boards of local stockmen are recom- 
mended to the Secretary by the users of the range in that district 
through an election conducted under rules and regulations prescribed 
by the Secretary, who thereafter appoints such officers. 

D. Rights-of-way and other easements in public lands.—The Secre- 
tary prescribes rules and regulations for reservoir sites for water for 
livestock (43 U.S. C., sec. 952) ; rights-of-way for tramroads, canals, 
or reservoirs (43 U.S. C., sec. 956); rights-of-way for pope fe 
generating, manufacturing, or distributing electric power (43 U. 
sec. 957), for electrical plants, poles, and lines for electrical See 
telephone and telegraph purposes, canals, ditches, pipes and pipelines, 
etc., “under general regulations to be fixed by him” (43 U.S. C., sees. 
959 and 961), and “upon such terms and under such regulations as he 
may deem proper” may permit bathhouses, hotels, and oy ler improve- 
ments adjacent to mineral and medicinal springs (43 U.S. C., sec. 971). 

E. Sale and disposal of public lands.—Sale or lease of small tracts 
for residence, recreation, business, or community site purposes, is 
authorized by the Secretary of the Interior “under such rules and 
regulations as he may prescribe” (43 U.S. C., sec. 682a). 

F. Oregon and California Railroad and Coos Bay Wagon Road 
grant lands——The Secretary is also “author ized to formulate rules 
and regulations for the use, protec Pa improv ement, and rehabilita- 
tion” of such lands for grazing (43 U.S. C., see. 1181d). 

Title 43, United States Code, section 118le: 


The Secretary of the Interior is authorized to perform any and all acts and to 
make such rules and regulations as may be necessary and proper for the purpose 
of carrying the provisions of sections 118la—-1181f of this title into full force and 
effect. The Secretary of the Interior is further authorized, in formulating forest- 
practice rules and regulations, to consult with the Oregon State Board of For- 
estry, representatives of timber owners and operators on or contiguous to said 
revested and reconveyed lands, and other persons or agencies interested in the 
use of such lands. 

In formulating regulations for the protection of such timberlands against fire, 
the Secretary is authorized, in his discretion, to consult and advise with Fed- 
eral, State, and county agencies engaged in forest-fire-protection work, and to 
make agreements with such agencies for the cooperative administration of fire 
regulations therein: Provided, That rules and regulations for the protection of 
the revested lands from fire shall conform with the requirements and practices 
of the State of Oregon insofar as the same are consistent with the interests of 
the United States. 


G. Outer Continental She lf lands.— 


The Secretary shall administer the provisions of this subchapter relating to 
the leasing of the outer Continental Shelf, and shall prescribe such rules and 
regulations as may be necessary to carry out such provisions. The Secretary 
may at any time prescribe and amend such rules and regulations as he deter- 
mines to be necessary and proper in order to provide for the prevention of 
waste and conservation of the natural resources of the outer Continental Shelf, 
and the protection of correlative rights therein, and, notwithstanding any other 
provisions herein, such rules and regulations shall apply to all operations con- 
ducted under a lease issued or maintained under the provisions of this sub- 
chapter. In the enforcement of conservation laws, rules, and regulations, the 
Secretary is authorized to cooperate with the conservation agencies of the 
adjacent States. Without limiting the generality of the foregoing provisions of 
this section, the rules and regulations prescribed by the Secretary thereunder 
may provide for the assignment or relinquishment of leases, for the sale of roy- 
alty oil and gas accruing or reserved to the United States at not less than market 
value, and, in the interest of conservation, for unitization, pooling, drilling agree- 
ments, suspension of operations or production, reduction of rentals or royalties, 
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compensatory royalty agreements, subsurface storage of oil or gas in any of said 
submerged lands, and drilling or other easements necessary for operations or 
production (43 U. 8S. C., see. 1834 (a) (1)). 

Under title 43, United States Code, section 1337 (a), the Secretary 
is authorized to grant oil and gas leases on such lands by competitive 
bidding “under regulations promulgated i in advance.” 

By title 43, United States Code, section 1341 (f), the United States 

“reserves and retains the ownership of and the right to extract all 
helium, under such rules and regulations as shall be “prescribed by the 
Secretary” on the outer Continental Shelf lands. 

H. Mineral lands and mining.—Authorization for the adoption of 
rules and regulations for entry upon coal lands under title 30, United 
States Code, sections 71-75, 1s contained in title 30, United States 
Code, section 75, which provides: 

* * * The Director of the Bureau of Land Management is authorized to issue 
all needful rules and regulations for carrying into effect the provisions of this 
section and sections 71—74 of this title. 

Title 30, United States Code, section 181, provides for rules respect- 
ing the reservation of helium; title 30, United States Code, section 
185, for rules with respect to rights-of-way for pipelines. 

With respect to leases for oil and gas, coal, phosphate, sodium, 


potassium, and oil shale, title 30, United States Code, section 189, 
provides that— 


The Secretary of the Interior is authorized to prescribe necessary and proper 
rules and regulations and to do any and all things necessary to carry out and 
accomplish the purposes of sections 181-194, 201, 202-208, 211-214, 223-229, 241, 


’ 223 


251, and 261-263 of this title, also to fix and determine the boundary lines of any 
structure, or oil or gas field, for the purposes thereof. * * * 

Numerous other statutes provide for the adoption of rules and 
regulations. See title 30, United States Code, section 208, permits to 
take coal for local domestic needs; section 211, lease of land contain- 
ing phosphate; section 226e, unit plans, oil and gas; section 229a, 
water; sections 261, 271, 281, prospecting permits for sodium, sulfur, 
and potash ; section 306, lease of oil and gas deposits in or under rail- 
roads and other rights-of-way (“The Sec cretary of the Interior is au- 
thorized and directed to adopt rules and regulations governing the 
exercise of the discretion and authority conferred by sections 301-306 
of this title, which rules and regulations shall constitute a part of any 
application or lease hereunder.”) ; section 541g, entry and location on 
coal lands on discovery of source material; and section 601, disposal of 
materials on public lands. 

(b) The Secretary of the Interior. 

(c) The authority has not been delegated. 

2. See answer to question 1 above. 

5. (1) Categories I through V,and VII. 

(a) Information is secured from the files of the Bureau; comments 
and data are secured from field personnel of the Bureau and from 
other agencies which have an identifiable interest in the proposed rules, 
and from private associations (such as the mining associations and 
grazing district and forestry distr ict advisory boards) where their in- 
terest is identifiable. 

(6) Proposed regulations are generally published in the Federal 
Register as proposed rulemaking, allowing 30 days for comment. 
Press releases are usually issued to the national press services and 
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locally where application of the regulations is of particular importance 
toa locality. Where there are identifiable private interests (such as 
a mining or an oil and gas association, a specific Government unit, or 
grazing “district and forestry district ‘advisory boards) copies of the 
proposed rules are sent to them. Copies are also often sent to Con- 
gressmen and others who express an interest. The particular in- 
dividual who will be interested in a specific public land regulation, of 
course, is generally not identifiable. 

(c) In general no demand has been expressed for hearings on pro- 
posed rulemaking, probably because of the general unidentifiability of 
the individual who in the course of time may become interested and 
because of the full opportunity to present written and oral views by 
those who can identify their interest in the proposed rules. There is 
no bar in the procedures of the Department to such hearing if interest 
in them should develop. In fact, hearings of interested parties, or 
their designated representatives, are held in cases where such action 
appears warranted. 

(d) The statement of reasons for the proposed rule is usually brief. 
The text of the rule itself ordinarily serves to make its objectives clear. 

(e) The rule when approved is published in the Federal Register, 
codified in the Code of Federal Regulations, and stocked in duplicate 
in the Bureau in the form of circulars which are available in the cen- 
tral and local offices of the Bureau upon request and free of charge. 
Press releases are usually issued upon adoption of a rule and interested 
persons of record notified. 

(2) Category VI. 

See heading “General” above. 

(3) Categories VIII and IX. 

These categories are not pertinent to the Bureau of Land Manage- 
ment. 

(4) Category X. 

O. and C. timber sales and logging road right-of-way agreements.— 
Plans for sale of timber during a calendar year are developed prior 
to such year, after which the plan is advertised in a newspaper of 
general circulation in the marketing area in which the timber is lo- 
cated. In addition to the above advertisement, notice of any proposed 
competitive sale is published at the time of sale for at lease two con- 
secutive weeks within the marketing area. See title 43, Code of Fed- 
eral Regulations, part 115, for other regulations relating to standards 
for negotiation of and the granting of contracts. 

Standards used for negotiation, and grant, of general supply, prop- 
erty, and service contracts are those established by statutes governing 
public contracts, instructions of the General Services Administration, 
and departmental instructions, 

(5) Category XI. 

(a) Manuals are based on the sources of information indicated 
above, together with data and information secured from departmental 
manuals, departmental decisions and opinions, technical publications 
relating to the art or science involved, policy statements prepared 
in the Bureau and Department, and the like. 

(b) No notice, except to agencies which may be involved in the ad- 
ministration of the law. 

(c) No hearings or direct public participation. 

(2) Objectives of the manual are stated in the manual. 
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(e) Manual material is generally not distributed to the public al- 
though the public is not barred from seeing the material. 

(6) Category XII. 

(a) The Department has long had regulations relating to appeals 
and contests in land cases. The regulations reflect the experience of 
the Bureau and the Department and efforts to devise a procedure that 
is as simple and equitable as practicable. 

(6) and (c) In connection with the latest revision of the regula- 
tions on appeals and contests (43 C. F. R. 221), notice of proposed 
rulemaking was given and comments on the proposed rules invited. 

(d) The regulations do not contain a separate statement of pur- 
pose. 

(e) The regulations are published in the Federal Register and 
appear in the Code of Federal Regulations. Separate copies are 
available. 

(7) Category XIII. 

Rules relating to agency management, organization, and personnel, 
as they are “housekeeping” regulations, are formulated by the staff 
of the Bureau. No notice is given. Such regulations are not pub- 
lished, but are available for inspection. 

4. There is no statute specifically requiring notices, hearings, or 
records of hearings for proposed regulations under the public land 
laws. 

5. (a) Written submissions of views are invited in notices of pro- 
posed rulemaking. Usually 30 days are allowed for submissions. 

(6) No form is specified for written submissions. 

(c) Oral submissions are not invited, but are permitted. These are 
informal, and summaries of comments are reduced to writing for the 
record. 

(d) Not pertinent. 

(e) Not pertinent. 

(f) and (g) A proposed rule is submitted by the head of the Bureau 
to the Secretary. Final action is taken by the Secretary or the Acting 
Secretary. There is no right of appeal from the Secretary. 

6. (a) There is no statute requiring public participation in rule- 
making for administration of the public-land laws, but the procedure 
of generally publishing notice of proposed rulemaking has been 
adopted in order to afford an opportunity to comment to persons 
interested. Hearings are held on occasion. 

(6) There being no statutory requirement for notice or hearing, no 
answer to this question appears necessary. 

7. Existing rules are generally modified, amended, or repealed, or 
suspended by the general rulemaking process. However, in particu- 
lar cases, where equity so dictates, compliance with a rule may be 
waived by the Secretary, providing no rights of third parties inter- 
vene, no loss or injury will result to the United States, and no law 
has been violated, and providing rights and privileges are not dimin- 
ished thereby. These instances generally involve noncompliance with 
certain technicalities where compliance with the regulation is other- 
wise substantial. 

8. No formal system has been established for petitions for the issu- 
ance, amendment, or repeal of a rule. The Department has always 
been open to suggestions for such actions and they are received from 
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individuals, industry groups, State officials, and others. They are 
made to local officers, headquarters officials, and to the Secretariat. 
They are received in writing and orally, directly and through Con- 
gressmen and executive officers. No one is barred from making sug- 
gestions to the Secretary and anyone aggrieved by the comments of 
a Bureau officer on a suggestion is free to make his suggestion to 
the Secretary. Many times changes to the rules follow from the 
receipt of information from the public or from statements made in 
appeals that indicate a change of rules even though no recommenda- 
tion is made for any specific change. No statistics have been kept 
relating to the source of rule changes. It is believed, however, that 
the bulk of the rule changes are initiated internally. 

9. (a) An insignificant proportion relates to military and naval 
affairs, chiefly reservation of lands for military agencies. 

(6) There is a substantial body of regulations relating to agency 
management and personnel or to public property. 

(c) All of the regulations directly affecting the public lands and 
their resources. 

As indicated above, the Department has regarded public participa- 
tion as desirable in respect to public lands and resources, but not as to 
agency personnel and management. Also, as above, the Department 
makes use of available advisory groups, such as grazing district ad- 
visory boards, forestry district advisory boards, organizations of 
State land commissioners, industry groups, and others. These groups 
are helpful for several reasons. There is, for one thing, intensive 
competition for public lands and resources. Use of advisory groups 
helps to get the respective views and needs of such groups and to 
prevent failure to consider all competing interests. Also, the public 
lands are an important part of the national economy. The regula- 
tions should fit in both with the needs of the economy and the methods 
of operations of various segments of the economy. Advisory groups, 
made up of persons active in the economy, are helpful in making the 
rules realistic and effective. They also can supply considerable factual 
information and data. The grazing district advisory boards are con- 
sulted as to all range rules. The O. and C. advisory board is con- 
sulted as to all O. and C. rules. Mining and oil and gas groups are 
consulted as to all matters to which they can contribute. Other groups 
are consulted when their interest in a particular matter can be iden- 
tified. 

10. (a) No, but regulations are explained in press releases and con- 
ference with advisory groups. 

(b) No. 

11. There is no requirement that regulations respecting the public 
lands be published 30 days prior to their effective date. Although not 
required by the Administrative Procedure Act, the present system of 
rulemaking was instituted prior to July 1956. During the period of 
the last 2 years preceding the adoption of this policy, most, but not 
all, of the rules were adopted without prior published notice of pro- 
posed rulemaking. Many became effective upon publication. The 
present general practice is to publish notice of proposed rulemaking, 
allowing 30 days for comments. In the absence of adverse comments, 
the rules are then made effective immediately, unless a delay is nec- 
essary in order to permit duplication and distribution of the rules and 
forms, adjustment of operations, or the like. 








SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 531 


12. Since there is no specific statutory requirement as to rulemak- 
ing with respect to public lands, this question is not pertinent. 

13. All relate to management, protection, and disposal of public 
lands and resources. (See 43 C. F. R., ch. L.) 

14. (a) and (6) No unusual difficulty has been encountered. 

(c) No important congressional changes in standards for rulemak- 
ing have been made in connection with the laws administered by the 
Bureau of Land Management. 

(d) See answer to question 1, above. 

(e) and (f) No matters left to agency discretion have been en- 


countered which are believed to need greater statutory specification 
of standards. 


GEOLOGICAL SURVEY 


1. (a) Section 32 of the Mineral Leasing Act of February 25, 1920 
(30 U.S. C., sec. 189) ; section 10 of the Mineral Leasing Act for Ac- 
quired Lands of August 7, 1947 (30 U.S. C., sec. 359) ; and section 5 
of the Outer Continental Shelf Lands Act of August 7, 1953 (43 
U.S. C., sec. 1334). These three acts provide, inter alia, for the classi- 
fication of mineral lands subject to lease, supervision of operations on 
mineral leases issued by the Bureau of Land Management under dele- 
gation from the Secretary of the Interior. The Geological Survey 
performs the classification and supervision functions. 

(6) The Secretary of the Interior. 

(c) The authority to prescribe regulations has not been delegated. 

2. See answer to question 1 above. 

3. (1) Categories I through V, and VII. 

(a) To the extent that the necessary data are not available in the 
Washington office of the Geological Survey, they are collected by field 
e mployees who are experienc ed in enforcing the provisions of law and 
by conferences with those in the mining industry who have the spe- 
clalized knowledge and experience which fit them to advise of needed 

regulations or modifications. 

(b) When a substantial body of new regulations are to be issued or 
substantially new material changes are to be made, the views of the 
persons in the industry who are to be affected are sought. A draft of 
proposed regulations is published in the Federal Register and com- 
ments and criticisms are solicited. After 30 days’ notice, if substan- 
tial changes are suggested, the suggestions are reviewed and a revised 
draft is made and adopted. 

(c) If, however, there are more than minor differences, conferences 
are held, usually with a committee appointed by affected members of 
the industry, but occasionally an open hearing is called at some place 
in the area where the regulations are to operate. 

(d@) Where the position of the Department is not set forth in the 
conferences prior to adoption of the regulations (and usually where 
it is), a press release setting forth the reasons for the regulations is 
issued. Sometimes, also, a letter is written to those whose ‘suggestions 
were not adopted explaining why they were not. 

(e) Regulations are published in the Federal Register. They are 
also available in separate pamphlets. 

(2) Category VI. (See heading “General” above.) 








532 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


(3) Categories VIII and IX. Inapplicable. 

(4) Category X. 

Bureau rulemaking relating to standards for the negotiation and 
grant of contracts within the Geological Survey is limited to con- 
tracts for the disposal of Government royalty oil to small-business 
enterprises not having an adequate supply of crude oil (30 C. F. R., 
pt. 225), pursuant to the act of July 13, 1946 (30 Stat. 533). Notice 
of sale is advertised in designated newspapers and periodicals for 
designated periods. 

Standards used for the negotiation and grant of general supply, 
property, and service contracts are those established by the laws gov- 
erning public contracts, instructions of the General Services Admin- 
istration, and departmental instructions. The applicability of these 
laws and instructions to the needs and functions of the Geological 
Survey are described in circulars and memorandums directed to Bu- 
reau procurement personnel. 

(5) Categories XI, XTT, and XITI. 

The Geological Survey issues no practice manuals for instruction 
of field or other personnel on laws administered and Bureau policy. 
No rules of practice have been issued, although appeals are provided 
for—e. g., title 30, Code of Federal Regulations, sections 221.4 (g), 
221.66. A Bureau manual covering instructions on internal person- 
nel, budget, and other housekeeping functions has been formulated 
and is in the process of being expanded. 

4, None. 

5. (a) See answer to question 3. 

(4) No forms are provided. 

(c) See answer to question 3. 

(d), (e), and (f) These questions appear relevant only to formal 
proceedings for rulemaking. The Geological Survey does not conduct 
such proceedings. 

(g) The views are sought by the Secretary, and no appeal to 
higher authority within the Department is possible. 

6. (a) Yes. Both because we wished to obtain the advice of the 
parties to be affected and in order to observe the policy embodied in 
the Administrative Procedure Act. 

(5) Nostatutory requirement. 

7. See answer to question 6 (a) as to modification of rulemaking 
procedures. Rules are modified, amended, or repealed only when 
such action is indicated from experience, or a change of law or policy 
require it. There are no set procedures for such action. 

8. There is no established procedure, but it is generally understood 
that, as a practical matter, mineral lessees generally may request the 
issuance, amendment, or repeal of a rule. It is noteworthy that, in 
the past, such requests have been made, and in 1945-46 and 1953-54 
resulted in conferences with industry representatives followed by 
agreement to ask for remedial legislation where the law itself was a 
bar to the amendment of certain rules. When such requests are re- 
ceived they are given consideration and, normally, either favorable 
action is taken or the Secretary informs the petitioner why such 
action was not taken. 

Only one has been noted—i. e., a request that the requirement that 
a fair employment practices stipulation be included in unit agree- 
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ments be revoked. The question was submitted to the President’s 
Committee on Government Contracts, and their decision was that the 
request should be denied. 

9. (a) None. 

(b) All of the regulations relating to the Geological Survey in- 
volve either matters relating to Bureau personnel and management or 
those coming under (¢), which follows. 

(c) The Geological Survey deals primarily with the public lands of 
the United States. Therefore, the regulations under which it operates 
relate principally to public property. 

Public participation is regarded as desirable in rulemaking relating 
to the disposal to the public of the public lands and minerals, but not 
as to rulemaking which deals with the internal management and per- 
sonnel of the Geological Survey and which does not impose any Rae 
on the public and only remotely, if at all, affects public privileges or 
rights. The Geological Survey does not use advisory groups as such 
in formulating regulations. 

10. (a) No, but the regulations are explained in press releases and 
in communications to individuals. See answer to question 3 (d). 

(b) No. Would-be commentators are left free to say as much or 
as little as they choose. 

11. There is no requirement that regulations affecting the public 
lands be published not less than 30 days prior to their effective date. 

12. See answer to question 11. 


13. No new or amendatory rules were issued during the years 1955 
and 1956. 

14. (a) No unusual difficulty has been experienced. 

(6) A contemporary problem involves the extent of the Secretary’s 
powers to unitize oil and gas leases under section 5 of the Outer Con- 
tinental Shelf Lands Act. 

(c) There have been no significant changes in congressional stand- 
ards of rulemaking insofar as the functions of the Geological Survey 
are concerned. 


(d) Section 32 of the Mineral Leasing Act, supra: 


The Secretary of the Interior is authorized to prescribe necessary and proper 
rules and regulations and to do any and all things necessary to carry out and 
accomplish the purposes of this Act, * * * also to fix and determine the boundary 
lines of any structure, or oil and gas field for the purposes thereof. 


The general provisions of the act also apply to the leasing of potas- 
sium under the act of February 7, 1927 (30 U.S. C., see. 281), sulfur 
under the act of April 17, 1926 (30 U.S. C., sees. 271-275) , and mineral 
leasing under the Mineral Leasing Act for Acquired Lands, supra. 

Section 5 of the Outer Continental Shelf Lands Act, supra, gives 
the Secretary broad discretion in the management of leases on the outer 
Continental Shelf primarily in the interest of conservation. 

(e) and (f) The general nature of the duties of the Geological Sur- 
vey is such that the broad discretion granted to the Secretary of the 
Interior is necessary to the proper performance of the tasks assigne4, 
and that this has been proved to be true through the years, both by the 
catalog of results in the Bureau’s annual reports and other publications, 
and by the reputation the Bureau has always had with the public, 
particularly those directly affected by its operations. Therefore, 
greater statutory specification of standards would not be desirable, 
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unless or until the Geological Survey finds a need for such specifica- 
tion or the Congress deems in any case that they are necessary. 

Note: Some of the statutes cited and authority conferred thereby 
apply also to the Bureau of Land Management. Generally, in relation 
to mineral leasing, the Geological Survey classifies the land, designates 
known geological structures, Pesuthittiendd the rates of royalties—where 
not fixed by law—and the terms of proposed leases as they affect opera- 
tions, inc luding the lessee’s responsibility to operate his lease; super- 
vises operations in the field; determines the amounts of, and collects, 
royalties on production ; and approves unit and communitization agree- 
ments. The Bureau of Land Management issues leases, approves as- 
eee and other agreements affecting leases as a part of its general 

land diposal and man agement functions. 


OFFICE OF OIL AND GAS 


1. (a) Section 5 of the Connally “Hot Oil” Act of February 22, 
1935 (15 U.S. C., sec. 715d). This section authorizes the President 
to prescribe such regulations as he finds necessary or appropriate for 
the enforcement of the provisions of the act, including but not limited 
to regulations requiring reports, maps, affidav its, and other documents 
relating to pr oduction, storage, refining, processing, transporting, or 
handling of petroleum ‘and petroleum products, and providing for the 
keeping | of books and records, and for the inspection of such books 
and records and of properties and facilities. 

(6) The President. 

(c) The authority of the President under section 5 of the Connally 
Act has been delegated, under section 11 thereof, to the Secretary of 
the Interior. (See Executive Order No. 6979 of February 28, 1935; 
and Executive Order No. 7756 of December 1, 1937, 2 F. R. 2664, and 
Executive Order No. 10250 of June 5, 195 1, 16 F. R. 5385). The 
authority to prescribe regulations has not been redelegated within the 
Department. 

2. Enforcement of the Connally Act is the only function of the Office 
of Oil and Gas which is performed pursuant to a general grant of 
authority to make any and all rules necessary for administration of 
an act of Congress. See (a) above for the authority described in the 
statute. 

The Federal Petroleum Board was established by the Secretary 
by Order No. 1753A of October 27, 1942, pursuant to section 5 of the 
Connally Act (15 U.S. C., sec. 715d), and under authority of Execu- 
tive Order No. 6979, dated EEDA 28, 1935, and Executive Order 
No. 7756, dated December 1, 1937, for the purpose of enforcing the 
act and administering the ernage promulgated pursuant thereto, 
subject to the supervision of the Secretary. By Executive Order No. 
9732 and Order of the Secretary No. 2193 of May 6, 1946, direct. super- 
vision of the Board was transferred from the Petroleum Conservation 
Division to the Oil and Gas Division (now the Office of Oil and Gas). 

3. (1) Categories I through VI: 

(a2) Data required for determination of rules required in the en- 
forcement of the Connally Act is collected in the field by the Federal 
Petroleum Board which has the responsibility of carrying out the 
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investigation and enforcement functions under the act, and by the 
Office of Oil and Gas in W ashington in the course of its supervision 
of the Board, and through data assembled in exercising its other func- 
tions relating to the economic and technological developments in the 
petroleum industr y- 

(b) The requirements of section 4 of the Administrative Procedure 
Act apply to rulemaking under the Connally Act, but there have been 
no substantial changes in these regulations since ‘the effective date of 
the Administrative Procedure Act. 

(c) See paragraph (0) above. 

(d) See paragraph (6) above. 

(e) Publication in the Federal Register and in title 30, Code of 
Federal Regulations, part 302. 

(2) Categories VII, VIII, LX, X, and XIII. 

Inapplicable. 

(3) Categories XI and XII. 

No practice manuals are issued. Since cases under the Connally 
Act are not decided in the Department, but are referred to the Depart- 
ment of Justice for a determination as to prosecution in the courts, 
wate of practice are necessary. 

. None, other than the Administrative Procedure Act. 

5. See statement in answer to question 3. 

6. (a) The rulemaking procedure in connection with the C onnally 
Act during the period between its enactment in 1935 and enactment 
of the Administrative Procedure Act in 1946 did not include public 
participation. Any future rulemaking under the Connally Act will 
be done in accordance with the requirements of section 4 of the Ad- 
ministrative Procedure Act. 

(6) No such situations have been encountered. See answer to 
question 3. 

7. Rules are modified, amended, or repealed only when such action 
is indicated from experience or a change of law or policy require it. 
There are no set procedures for such action. 

8. While there is no established procedure, the petition of any 
interested person for the issuance, amendment, or repeal of a rule 
is referred to the Federal Petroleum Board for initial study and 
recommendation. The report and recommendations of the Board are 
then considered in the Office of Oil and Gas and the petitioner is 
informed as to whether or not favorable action on the petition is 
contemplated and the reasons therefor. 

One request was received for amendment to one of the Government 
forms required to be filed each month by petroleum producers. This 
request is still under consideration. The Office of Oil and Gas did 
not initiate action for any changes in rules during 1955 and 1956. 

9. None, except incidentally as ‘to production from Federal oil and 
gas leases. Advisory groups, as such, are not used in formulating 
rules. 

10. (a) See answer to question 3. 

(6) No. Those submitting their views are free to do so in any 
ao and to whatever extent they desire. 

The Office of Oil and Gas has had no experience in this regard. 


ee et 
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(a) Yes. 

(6) No unusual difficulties have been encountered. 

(c) The standards set by Congress for rulemaking under the Con- 
nally Act, as originally enacted in 1935, have not been changed. 

(d) Section 5 (a) of the Connally Act (15 U.S. C., sec. 715d), 
grants discretionary rulemaking authority, as follows: 

The President shall prescribe such regulations as he finds necessary for the 
enforcement of the provisions of this chapter, including but not limited to regu- 
lations requiring reports, maps, affidavits, and other documents relating to the 
production, storage, refining, processing, transporting, or handling of petroleum 
and petroleum products, and providing for the keeping of books and records, 
and for the inspection of such books and records and of properties and facilities. 

This authority has been delegated to the Secretary of the Interior 
pursuant to section 11 of the act (15 U.S. C., sec. 715j), and under 
Executive Orders Nos. 6979, 7756, and 10250. 

(e) There are no areas of operation in rulemaking under the Con- 
nally Act which are presently known or believed to require greater 
statutory specification of standards or in which such would be desir- 
able. The subject matter of the regulations presently in effect (30 
C. F. R., pt. 302) are almost entirely within the specific standards 
set out in section 5 (a) of the act quoted above. The subject matter 
is summarized in the heading of title 30, Code of Federal Regula- 
tions, part 302, which reads: “Reports and Inspections of Facilities 
and Agencies for the Production, Processing, Storage, and Trans- 

ortation of Petroleum and Petroleum Products.” However, the 
investigatory duties of the Federal Petroleum Board in Connally 
Act enforcement and the supervisory functions of the Office of Oil 
and Gas and the Secretary of Gs lanier also require the broad 
discretion granted to the President (and, by delegation, to the Secre- 
tary) thereunder. 

(f) None. 


BUREAU OF MINES 


Questions relating to specific functions performed and acts admin- 
istered by the Bureau of Mines are answered under relevant titles in 
response to questions Nos. 1 to 5, inclusive, and 14 of this part of the 
questionnaire. Questions Nos. 6 to 13, inclusive, not being tied to 
specific functions and acts, are answered separately under the title 
“Questions 6-13.” 

PERMISSIBILITY TESTS 


1. (a) Pursuant to the Organic Act of the Bureau of Mines of 
May 16, 1910 (30 U.S. C., sees. 1, 3, and 5-7), and subsection (a) of 
section 212 of the Federal Coal Mine Safety Act of July 16, 1952 (30 
U.S. C., sec. 482 (a)), the Bureau has promulgated regulations gov- 
erning tests for permissibility of equipment for use in coal mines (30 
C. F. R., ch. I, subchs. B to E, inclusive). These regulations estab- 
lish procedures for the testing of equipment and formulate criteria or 
standards for tests for permissibility, for example, the regulations 
relating to reepirstony protective apparatus (30 C. F. R., ch. I, sub- 
ch. B, pt. 12, sees. 12.1-12.11). Under the 1910 act, regulations for 
coal savas by the Bureau and the establishment ‘of fees therefor 
have also been promulgated (30 C. F. R., ch. I, pt. 10). 
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(6) The Secretary of the Interior and the Director of the Bureau 
of Mines with respect to certain equipment. 

(c) The authority to issue regulations has not been delegated. 

2. Section 5 of the act of May 16, 1910 (30 U.S. C., sec. 7), and 
section 212 of the Federal Coal Mine Safety Act of July 16, 1952 
(30 U.S. C., sec. 482), specifically relate to testing. 

8. Category I. None, except merely incidental to substantitive 
rules; therefore (a) through (e) are inapplicable. 

Category II. (a) Consultation with manufacturers, trade organ- 
izations, representatives of labor and other interested parties, and 
research by personnel of the Bureau. 

(6) Notice of proposed rulemaking pursuant to Administrative 
Procedure Act. 

(c) Those in (a) above are given an opportunity to meet with per- 
sonnel of the Bureau to discuss the proposed regulations. 

(d) Explained in the regulations, unless apparent. 

(e) Code of Federal Regulations, Federal Register, pamphlets, and 
replies to inquiries. 

Category III. None, except as apparent from the regulations. 

Category IV. None. 

Category V. None, except for Bureau of Mines as a whole. 

Category VI. Departmental] Regulations in title 48, Code of Federal 
Regulations, part 2; special rules relating to individual permissible 
schedules contained in some schedules (for example 30 C. F. R. (Cum. 
Pocket Supp. 1956), 24.3 (d)). 

Categories VII to XII. None. 

Category XIII. None except for Bureau of Mines as a whole. 

4. Nostatutory provisions, except as provided in the Administrative 
Procedure Act. 

5. Covered by question No. 3. 

6-13. Answered under a separate title “Questions 6-13,” as these 
questions are not tied to specific functions and acts. 

14. (a) Yes. 

(6) None. 

(c) No. Section 212 of the Federal Coal Mine Safety Act (30 
U.S. C., see. 482 (a)) gives force to the permissibility determinations 
of the Bureau of Mines. This results from the general greater 
authority to enforce safety in coal mines provided by title II of the 
Federal Coal Mine Safety Act. 

(d) Section 212 (a) of the Federal Coal Mine Safety Act (supra) 
provides : 

Whenever the Director determines that the construction of any equipment 
conforms to specifications prescribed by the Director * * * 
he may certify it as permissible. 

(e) Not with respect to permissibility standards. 

(f) Answered in (e) above. 


Helium activity 


1. (a) Pursuant to the act of September 1, 1937 (50 U. S. C., sees. 
161-166), regulations were issued concerning the production and sale 
of helium (30 C. F. R., ch. I, subch. A, pt. 1). 

(6) Secretary of the Interior and the President; see question 2. 


95899—57—pt. 5——3 
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(c) The President’s authority has been delegated to the Secretary 
of the Interior (Executive Order 1250, 16 F. R. 5385). The Secretary 
has made no delegation. 

2. Title 30, United States Code, section 161 reserves to the United 
States the ownership and right to extract under such rules and regula- 
tions as shall be prescribed by the Secretary of the Interior, helium 
from all gas produced from lands under permit, lease, or otherwise 
granted for development. ‘Title 50, United States Code, section 164 
provides that helium not needed for Government use may be sold 
under regulations approved by the President for medicinal, scientific, 
and commercial use. The authority to make such regulations has been 
delegated to the Secretary of the Interior. 

3. Category I. None, except merely incidental to substantive 
rules; therefore (a) through (e) are inapplicable. 

Category II. (a) Regulations drafted by Bureau of Mines experts. 
Otherwise, no data collected. 

(6) and (ec) None. 

(d) Explained in the regulations, unless apparent. 

(e) Code of Federal Regulations, Federal Register, pamphlets, and 
replies to inquiries. 

Category III. None. 

Category IV. None. 

Category V. None, except for Bureau of Mines asa whole. 

Category VI. See heading “General” above. 

Categories VII to XII. None. 

Category XIII. None,except for Bureau of Mines asa whole. 

4. Nospecial statutory provisions. This comes under the exception 
of public property in section 4, Administrative Procedure Act. 

5. Covered by question No. 3. 

6 to 13. Answered under a separate title “Questions 6-13,” as these 
questions are not tied to specific functions and acts. 

14. (a) Yes. 

(bd) None. 

(c) No. 

(d) Under the Helium Act, the Bureau of Mines may operate a 
partial priorities and allocation system effective as to direct recipients 
of helium from the Bureau. (For discussion see 62 I. D. 325.) Sec- 
tion 3 (b) of the act (50 U.S. C., sec. 164 (b)), provides that: 

Helium not needed for Government use may be produced and sold upon pay- 
ment in advance in quantities and under regulations approved by the President 
for medical, scientific, and commercial use * * *. 

The President delegated to the Secretary of the Interior the authority 
to approve, without Presidential ratification, all regulations— 
governing the production and sale of helium for medical, scientific, and com- 
mercial use. 

(e) No. 

(f) Answered in (e) above. 


Explosives 
1. (a) Regulations pursuant to the Federal Explosives Act of Oc- 


tober 6,.1917, as amended (50 U.S. C., sees. 121-144; 32 C. F. R., pt. 
1301). The act is operative only when a state of war exists or a na- 
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tional emergency requiring the operation of the statute has been de- 
clared by a proclamation of the President. 

(b) The Director of the Bureau of Mines with the approval of the 
Secretary of the Interior. 

2. Section 18 of the act (50 U.S. C., sec. 140), specifically author- 
izes the making of rules and regulations to effectuate its purposes. 

3. Categories I and II. (a) The regulations, which contain both 
procedural and substantive provisions, were published prior to the 
enactment of the Administrative Procedure Act. They result from 
the advice of technical experts of the Bureau of Mines and consulta- 
tions with industry representatives. 

(6) Consultations with and invitations to industry representatives. 

(c) No formal hearings. 

t) None; the regulations are self-explanatory. 

(e) Publication in the Federal Register and Code of Federal Reg- 
ulations and wide distribution of copies. 

Category III. None, except as apparent from the regulations. 

Category IV. None. 

Category V. None, except for Bureau of Mines as a whole. 

Category VI. See title 30, Code of Federal Regulations, section 
1301.13, and title 50, United States Code, section 139. The answers 
under category I are applicable here. 

Categories VII to XII. None. 

Category XIII. None, except for Bureau of Mines as a whole. 


4. (a) No spec ial ste itutory requirement with respect to rulemak- 
ing. 


5. Covered by 3. 

6 to 13. Answered under a separate title “Questions 6 to 13,” as 
these questions are not tied to specific functions and acts. 

14. (a) Sufficiently clear 

(5) None. 

(c) No changes have been made. 

(d) The authority in title 50, United States Code, section 140, to 
issue rules permits the specific provisions to be supplemented. 

(e) No. 

(7) Answered in (e) above. 


Title II, Federal Coal Mine Safety Act 


1. (a) Although no general rulemaking ae is provided by title 
II of the Federal Coal Mine Safety Act (30 U.S. C., sees . 471-483), 
interpretations of some of its provisions have been published in the 
Federal Register (21 F. R. 7794-7796). 

(4) Director of the Baresi of Mines. 

(ce) No delegation within the agency. 

2. No special statutory authority. 

3. Categories I to ITT. None. 


Category IV. (a) Consultation with operators, representatives of 
operators, representatives of labor, and experience of Bureau per- 
sonnel. 

(6) Proposed interpretations sent to representatives of operators 
and representatives of labor in advance and comments and consulta- 


tion invited. Notice of proposed rulemaking published in the Fed- 
eral Register. 
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(c) Covered in (a) and (0) above. 

(d) See note preceding title 30 Code of Federal Regulations, sec- 
tion 45.1 (21 F. R. 7794). 

(e) Publication in Federal Register and Code of Federal Regula- 
tions, and distribution to interested operators and representatives of 
operators and labor. 

Category V. None, except for Bureau of Mines as a whole. 

Category VI. See heading “General” above. 

Categories VII to XII. None. 

Category XIII. None, except as to the Bureau of Mines as a 
whole. 

4. (a) No special statutory provision. 

5. Covered by 3. 

6 to 13. Answered under a separate title “Questions 6-13,” as these 
questions are not tied to specific functions and acts. 

14. As indicated in 1 (a), above, no special rulemaking power is 
provided by the act, and no rulemaking is done under the act except 
for interpretations published in the Federal Register and the Code of 
Federal Regulations. Under these circumstances question 14 is not 
applicable. 


Questions 6 to 13 


(a) Public participation was invited in the promulgation of 
regulations and amendments thereto pursuant to the Federal Ex- 
plosives Act (supra) although not required by that act and the Ad- 
ministrative Procedure Act had not been enacted. The interpreta- 
tions published relative to title II of the Federal Coal Mine Safety 
Act (supra), although not considered to be covered by the rulemak- 
ing provisions of the Administrative Procedure Act, were published 
only after publication of notice as for rulemaking and full partici- 
pation by interested parties. The reasons in each case for public 
participation were the interest of the public and the aid public parti- 
cipation would give in arriving at satisfactory statements of the 
rules. 

(5) In the past, there have been isolated cases where a schedule 
for testing coal-mining equipment for permissibility has been pub- 
lished without public participation in advance because it was neces- 
sary or desirable for the safety of men or because the manufacturers 
of the equipment were so few in number that it would serve no useful 
ite Currently, public participation is invited in all cases. 

There are no separate procedures for the modifying, amending, 
a aling, or suspending rules. 

8. No formal procedures for this purpose prescribed by the Bureau 
of Mines, but any interested person may petition formally or in- 
formally for the issuance, amendment, or repeal of any rule. Any such 
petition is given proper consideration by the Bureau, and, if war- 
ranted by the circumstances, notices and hearings thereon accorded 
as in the case of rulemaking. 

The Bureau of Mines has no statistics on such petitions received or 
on modifications of rules based on such petitions or initiated by 
the agency. 

9. (a) None. 

(6) Such rules and instructions are promulgated but the propor- 
tion is not ascertainable, 








it 
if 
rt, 


SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 54] 


(c) The regulations with respect to helium (supra) involved pub- 
lic property, but the proportion cannot be computed. 

This office does not regard public participation in any of the matters 
named as desirable, because, as to (b), the public is not directly 
affected; and as to (¢c), advance notice of changes in helium regula- 
ticns would tend to induce floods of orders to take advantage of exist- 
ing prices and requirements. This agency does not use advisory 
groups in formulating the rules in these categories. 

10. (a) No. 

(b) No. 

11. (a) None. 

(6) None. 

12. No. 

13. (a) Regulations governing tests for permissibility of coal- 
mining equipment (30 C. F. R., ch. I, subch. B to E, inclusive). 

(6) Interpretations of title II of the Federal Coal Mine Safety Act 
(21 F. R. 7794-7796). 


Defense Minerals Exploration Administration 


1. (a) Pursuant to section 303 of the Defense Production Act of 
1950, as amended (50 U.S. C. appendix, sec. 2093), Defense Minerals 
Exploration Administration encourages exploration of unknown or 
undeveloped sources of strategic and critical metals and minerals by 
contributing to the cost of the work. The regulations controlling the 
administration of this program are set forth at title 32A, Code of 
Federal Regulations, chapter 12 (19 F. R. 1563; 20 F. R. 337; 20 F. R. 
1698 ; 21 F. R. 3838). 

(6) The President. The authority is delegated to this Department 
through the Office of Defense Mobilization. 

(c) Not delegated within Defense Minerals Exploration Adminis- 
tration. 

2. Section 704 of the act (50 U.S. C. appendix, sec. 2154) authorizes 
the regulations. 

3. Categories I, II, [V covered under VII, VIII, LX, and X below. 

Category III. None, except as apparent from the regulations. 

Category V. Set forth in pamphlet, The Defense Minerals Explora- 
tion Program, revised June 1955, widely distributed. 

Category VI. See heading “General” above. 

Categories VII, VIII, IX, X. (a) Consultation with operators, 
representatives of operators, and other interested parties, and work 
of personnel of the agency. 

(6) No formal notice except as set forth in (a). 

(c) No formal hearing. 

(d) Nospecial statement of reasons for rules; reasons apparent. 

(e) Published in Federal Register, Code of Federal Regulations, and 
wide distribution of copies. 

Category XI. The field and agency personnel (engineers and audi- 
tors) are fully advised at all times by instruction manuals and circulars 
concerning the law and Defense Minerals Exploration Administra- 
tion’s policies. ‘These documents are prepared by personnel of the 
agency. 

Category XIT. None. 

Category XIII. None. 
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4. None required, but see title 50, United States Code, appendix, 
section 2159. 

5. Covered by question No. 3. 

6. (a) No. 

(6) None. However, it has been deemed impracticable to invite 
public participation in rulemaking with respect to auditing and ac- 
counting procedures, or the designation of eligible minerals which are 
determined by ODM. 

7. The regulations for entering into contracts are amended from 
time to time as circumstances require. No specific procedures are 
promulgated. 

8. No specific procedure is provided for requesting an amendment 
of the regulations. No requests were received for amendments of the 
regulations in 1955 and 1956, and Defense Minerals Exploration Ad- 
ministration made only 3 amendments, only 1 of which was matter of 
substance. 

9. (a) None. 

(5) None. 

(c) All. Covered under 3—VII, VIII, LX, and X. 

This agency does not believe that any useful purpose would be 
served by inviting the general public to participate in rulemaking 
in this technical field. Although this agency has not used formal 
advisory groups in formulating the regulations, it has consulted widely 
with the industry and interested parties with the exception indicated 
in 6 (bd). 

10. (a) No. 

(b) No. 

11. (a) None. 

(b) None. 

12. No. 

13. None. 

14. (a) Yes. 

(6) None. 

(c) No. 

(d@) Diseretion is involved in all of the agency’s actions. Section 
303 of the Defense Production Act of 1950 states “* * * the President 
may make provision * * * (2) for the encouragement of exploration 
* * * of critical and strategic minerals and metals * * *” 

(e) No. 

(f) Answered in (e) above. 





DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, June 3, 1957. 
Hon. Witut1am L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D.C. 

Dear Mr. Dawson: There are attached answers to part I of the 
questionnaire on administrative organization, procedure, and practice 
with respect to the United States Fish and Wildlife Service, the Bu- 
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reau of Indian Affairs, the National Park Service, and the Bureau of 
Reclamation. 
Sincerely yours, 
D. Or1s Brasiey, 
Administrative Assistant Secretary of the Interior. 


UNITED STATES FISH AND WILDLIFE SERVICE 


1. (a) The statutes cited below confer rulemaking power on the 
Secretary of the Interior. 


Migratory Bird Treaty Act 


(A) Migratory birds: Under section 3 of the Migratory Bird 
Treaty Act of July 5, 1918, as amended (16 U.S. C., see. 704), the 
Secretary of the Interior through the application of certain criteria 
established by that section is authorized to adopt regulations per- 
mitting and governing the hunting, taking, capture, killing, posses- 
sion, sale, purchase, shipment, transportation, ¢ ‘arriage, and export 
of any migratory bird or any part, nest, or egg ther eof. Although 
the section requires Presidential approval of the regulations, au- 
thority to issue regulations without such approval was granted by 
Executive Order 10250, June 5, 1951 (16 F. R. 5385). Regulations 
issued pursuant to this authority Lalas as part 6, title 50, Code of 
Federal Regulations. 

(B) Game mammals (transportation to and from Mexico): See- 
tion 4 of the Migratory Bird ‘Treaty Act, as amended (16 U.S. C., 
sec. 705), authorizes the Secretary of the Interior to adopt regula- 
tions governing the importation into the United States from Mexico 
and the exportation from the United States to Mexico of game mam- 
mals, dead or alive, or parts or products thereof. The Executive or- 
der refer red to in the preceding paragraph similarly authorized the 
Secretary to issue these regulations without Presidential approval. 
Regulations adopted in the exercise of this authority appear as part 

5, title ! »0, Code of Federal Regulations. 

Feeding of depredating waterfowl—Section 2 of the act of July 3, 
1956 (70 Stat. 492), authorizes the Sec retary of the Interior to pre- 
scribe regulations under which wheat, corn, and other grains, ac- 
quired through price-support opel rations and made available upon his 
requisition by the Commodity Credit Corporation, may in turn be 
made available by him to Federal, State, or local governmental bodies 
or officials, or to private organizations or persons for use in prevent- 
ing crop damage by migratory waterfowl by luring such waterfowl 
away from crop depredations under conditions which will not expose 
such migratory waterfowl to shooting over areas to which the water- 
fowl are lured by the feeding programs. 

Regulations to implement the Secretary’s authority to make grains 
available for controlling depredating waterfowl are in process of 
adoption and when issued will constitute sections 6.81 and 6.87, in- 
clusive, of part 6, title 50, Code of Federal Regulations. 

Protection of bald eagles.—Section 2 of “the Bald Eagle Act of 
June 8, 1940 (16 U.S. C., sec. 668a), authorizes and directs s the Secre- 
tary to prescribe regulations governing the issuance of permits allow- 
ing the taking, possession, and transportation of specimens of bald 
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eagles for the scientific or exhibition purposes of public museums, 
scientific societies or zoological parks or when necessary to protect 
wildlife, agricultural or other interests. Regulations adopted under 
this authority constitute part 7, title 50, Code of Federal Regulations. 

Migratory Bird Conservation Act.—Section 10 of the Migratory 
Bird Conservation Act of February 18, 1929 (16 U.S. C., sec. 715i), 
empowers the Secretary of the Interior to prescribe regulations gov- 
erning entry upon and hunting, fishing, and trapping activities on 
lands acquired under that act or lands reserved as a game refuge or a 
preserve for native birds under any law, proclamation, or Executive 
order. Regulations prescribed pursuant to this authority constitute 
subchapter C (pts. 16 through 36) of title 50, Code of Federal Reg- 
ulations. 

Lacey Act (importation of foreign wild animals, birds, and eggs).— 
Section 2 of the Lacey Act of May 25, 1900, as revised and enacted into 
positive law as section 42, title 18, United States Code, authorizes 
the Secretary of the Interior to issue regulations restricting the im- 
portation of birds and animals declared by him to be injurious to 
the interests of agriculture and horticulture. Regulations adopted in 
the exercise of this authority appear as part 9, title 50, Code of Fed- 
eral Regulations. 

Importation of foreign-bird plummage.—Subparagraph (e) of par- 
agraph 1518 of the Tariff Act of 1930 (19 U.S. C. sec. 1001, par. 1518) 
authorizes the Secretary of the Interior to prescribe regulations gov- 
erning the importation of the feathers or skin of certain species of 
foreign birds. These regulations further authorize the Secretary to 
reduce the import quotas established by the statute on the feathers 
and skins and to eliminate such quotas if he finds that the wild supply 
of any of the specified species is threatened with serious reduction or 
extinction. Regulations issued pursuant to this authority appear as 
part 10, title 50, Code of Federal Regulations. 


Federal aid in fish and wildlife restoration 


(a) Section 10 of the Pittman-Robertson Act of September 2, 1937, 
as amended (16 U. S. C., sec. 6691), authorizes the Secretary of the 
Interior to adopt rules and regulations governing wildlife-restoration 
ae undertaken by the States and Territories under grants-in-aid 

y the Federal Government. 

(6) Section 10 of the act of August 9, 1950 (16 U.S. C., sec. 777i), 
commonly referred to as the Dingell-Johnson Act, similarly author- 
izes the Secretary of the Interior to adopt rules and regulations for 
fish restoration projects undertaken by the States and Territories with 
Federal aid. Regulations issued to implement both acts are set out 
as part 41, title 50, Code of Federal Regulations. 

Alaska wildlife protection.—Section 9 of the Alaska game law of 
January 13, 1925, as amended (48 U. S. C., sec. 198), authorizes the 
Secretary of the Interior, upon consultation with or recommendations 
from the Alaska Game Commission, to prescribe regulations governing 
the taking, possession, transportation, purchase, and sale of game 
mammals, fur mammals, game birds, nongame birds, and nests or eggs 
of birds, and game fishes in the Territory of Alaska. Regulations 
adopted pursuant to this authority constitute part 46, title 50, Code 
of Federal Regulations. 
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Alaska Game Commission.—Sections 8 and 10 of the Alaska game 
law of January 13, 1925, as amended (48 U. S. C., sees. 197, 199), 
confer rulemaking authority on the Alaska Game Commission, an 
agency of the Government of the United States within the meaning 
of the Administrative Procedure Act. The members of the Com- 
mission are appointed by the Secretary of the Interior and are subject 
to removal by him for cause. The Commission, however, exercises its 
rulemaking authority without review by the Secretary of the Interior 
or any other administrative officer or agency. In view of the close 
working relationship between the Commission and the Secretary of 
the Interior in performing functions relating to the management and 
protection of the game fish and wildlife resources of the Territory, 
information relating to the Commission’s regulations is set forth below. 

Section 8 of the Alaska game law authorizes the Alaska Game Com- 
mission to adopt regulations designating various substances as poisons, 
the use of which is prohibited under the statute. Commission regula- 
tions relating to poisons appear as part 162, title 50, Code of Federal 
Regulations. 

Subdivision C, section 10, of the act authorizes the Commission to 
adopt regulations requiring residents of the Territory to procure resi- 
dent hunting, trapping, and fishing licenses. A regulation adopted 
by the Commission in the exercise of this authority constitutes part 
163, title 50, Code of Federal Regulations. 

Subdivision D, section 10, of the act authorizes the Commission to 
adopt regulations requiring nonresidents to employ guides registered 
with the Commission prior to engaging in big-game hunting. The 
same authority requires that the Commission determine by regulation 
the qualifications required of registered guides. Guide regulations 
prescribed by the Alaska Game Commission were in effect many years 
and were carried as part 161, title 50, Code of Federal Regulations, but 
this part was revoked by the Alaska Game Commission effective 
February 27, 1957 (22 F. R. 1116). 

Subdivision M, section 10, of the act empowers the Alaska Game 
Commission to prescribe regulations requiring residents, nonresidents, 
and aliens to obtain special licenses prior to the taking of specified 
game or fur mammals, to limit further the number, kind, and sex of 
game or fur mammals that may be taken in specified areas, and to 
restrict the number of persons who may hunt or trap in particular 
areas specified by the Commission. The only regulations prescribed 
by the Commission under this authority which are currently in effect 
deal with fur-management areas established by the Commission. 
These regulations appear as part 164, title 50, Code of Federal Regu- 
lations. 

Protection of Alaskan sea lions—The act of June 16, 1943 (16 
U.S. C., sec. 659), prohibits the killing of sea lions in the waters of 
Alaska except under such rules and regulations as the Secretary of the 
Interior may prescribe. Under part 142, title 50, Code of Federal 
Regulations, the Secretary has issued a regulation permitting the kill- 
ing of sea lions except on and within 1 statute mile of Bogaslof Island. 

Protection of Alaskan walruses.——The Walrus Act of August 18, 
1941, as amended by the act of June 29, 1956 (70 Stat. 372; 48 U.S. C., 
sec. 248), authorizes the Secretary of the Interior by regulation to 
impose limitations on the numbers and sizes of hides of walruses 
taken by natives, miners, explorers, and any other person for food or 
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clothing purposes where such hides are to be exported from the Ter- 
ritory of Alaska. The act also authorizes the Secretary to prescribe 
regulations to govern the taking of walruses in Alaska for purposes 
other than food and clothing. Regulations recently proposed for 
adoption by the Secretary under this act will ultimately constitute 
part 47, title 50, Code of Federal Regulations. 

Administration of the Pribilof [slands—The act of February 26, 
1944 (16 U.S. C., see. 631a), provides for the protection of fur seals 
and other fur-bearing animals. For the accomplishment of this ob- 
jective, the act declares that the Pribilof Islands are a special reserva- 
tion for Government purposes and confers upon the Secretary of the 
Interior the authority to adopt regulations governing the adminis- 
tration of the Pribilof Islands. The regulations issued pursuant to 
this authority are set out as part 141, title 50, Code of Federal Regu- 
lations, and at present relate to the protection of fur seals and rest ric- 
tions on the use of liquor on the islands. 

Protection of Alaska commercial sr: eae 1 of the Alaska 
Fisheries Act of June 6, 1924, as amended (48 U. S. C., sec. 221), 
authorizes the Secretary of the Interior by regul: tion to set apart and 
reserve fishing areas in any of the waters of Alaska over which the 
United States has jurisdiction and, within such areas, to establish 
closed seasons during which fishing may be limited or prohibited as he 
may prescribe. This authority to limit fishing permits the Secretary 
to (a) fix the size and character of nets, boats. traps, and other gear; 
(6) limit the catch of fish taken from any area; and (c) make such 
regulations as to the time, means, methods, and extent of fishing as 
he may deem advisable. Regulations adopted pursuant to this author- 
ity are set out as subchapter F (pts. 101-130), title 50, Code of Federal 
Regulations. 

North Pacifie fisheries —Section 12 of the North Pacific Fisheries 
Act of 1954, approved August 12, 1954 (16 U.S. C., sec. 1031), author- 
izes the Secretary of the Interior, on consultation with the United 
States Section of the International North Pacific Fisheries Commis- 
sion, to adopt regulations deemed to be necessary to carry out the pur- 
poses and objectives of the International Convention for the High Seas 
Fisheries of the North Pacific Ocean. This authority was invoked 
for the establishment of part 130 of the Secretary’s regulations relat- 
ing to the protection of the commercial fisheries of Alaska. Part 130 
was adopted on July 20, 1956 (21 F. R. 5446), and established a North 
Pacific fishing area consisting of all waters of the North Pacific Ocean 
and Bering Sea north of Dixon entrance. In this area, persons sub- 
ject to the jurisdiction of the United States were forbidden to take 
salmon except by trolling. 

Northwest Atlantic fis Northwest eet 
Fisheries Act of 1950, approved uuiaes 27, 1950 (16 U. S. C., 
sec. 986), authorizes the Secretary of the Interior to adopt suc Hi regu- 
lations as may be necessary to carry out the purposes and objectives of 
the International Convention for the Northwest Atlantic Fisheries 
signed at Washington under date of February 8, 1949. Regulations 
for the protection “and conservation of the haddock fishery in subarea 
5 of the convention waters have been adopted by the Secretary pursu- 
ant to this authority, and these regulations appear as part 155, title 50, 
Code of Federal Regulations. 
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Regulations on whaling—Section 12 of the Whaling Convention 
Act of 1949, approved August 9, 1950 (16 U. S. C., sec. 916]), author- 
izes and directs the Secretary of the Interior to administer all of the 
provisions of the act and regulations issued pursuant thereto and all 
of the provisions of the convention and of the regulations of the Inter- 
national Whaling Commission and, in carrying out these functions, to 
adopt such regulations as may be necessary. Regulations issued by 
the Secretary in the exercise of this authority are set out as part 151, 
Title 50, Code of Federal Regulations. 

Administration of fisheries loan ee 4 of the Fish and 
Wildlife Act of 1956, approved August 8, 1956 (70 Stat. 1121; 16 
U.S. C., sec. 742c), creates a fisheries loan fund to be used by the Secre- 
tary of the Interior under rules and regulations and, under terms and 
conditions to be prescribed by him, to make loans for financing and 
refinancing of operation, maintenance, replacement, repair, and equip- 
ment of fishing gear and vessels, and for research into the basic prob- 
lems of fisheries. To implement the authorization thus granted, regu- 
lations have been adopted which appear as part 160, title 50, Code of 
Federal Regulations. 

Wildlife conservation programs.—The act of March 10, 1934, as 
amended (16 U.S. C. 661), commonly referred to as the Coordination 
Act, authorizes the Secretary of the Interior to provide assistance to 
and cooperate with Federal, State, and public or private agencies and 
organizations in establishing areas for the development, protection, 
rearing, and stocking of all species of wildlife. These areas are ad- 
ministered, directly or under cooperative agreements with various 
agencies and organizations, by the Secretary under such rules and 
regulations for the conservation, maintenance, and management of 
wildlife as he may adopt. The act specifically provides that ‘such rules 
and regulations shall not be inconsistent with the laws for the protec- 
tion of fish and game for the States in which such area is situated. 
Regulations for a number of the wildlife conservation areas included 
under subchapter ©, title 50, Code of Federal Regulations, have been 
issued in the exercise of authority conferred upon the Secretary by the 
Coordination Act. 

Interstate transportation of black bass and. other fish—The act of 
May 20, 1926 (16 U.S. C., sec. 851), as amended, declares it to be a 
Federal offense to engage in interstate transportation of black bass 
taken, possessed, or transported in violation of State law. The act of 
July 16, 1952 (66 Stat. 736), extended the prohibition to other fish. 
Section 5 of the act authorizes the Secretary of the Interior to make 
such regulations as he deems necessary to carry out the purposes of 
the act. However, the Secretary of the Interior has not found it 
necessary to adopt any regulations under the provisions of this act. 

(b) As indicated in (a). the Secretary of the Interior is authorized 
to exercise the rulemaking function under each of the several statutes. 

(c) The authority of the Secret: iry of the Interior, under the several 
statutes referred to in (a), has been delegated to subordinate officials 
of the United States Fish and Wildlife Service only to the limited 
extent ae ribed below: 

\) The Director, Bureau of Sport Fisheries and Wildlife, is 
sctlete ized to effect a temporary closure of the open season on any 
species of big-game animals in any area in Alaska whenever he 
finds that continued hunting would seriously endanger lives or 
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property, when the concentration of big-game animals near high- 
ways or when other adverse conditions exist which would seriously 
endanger the big-game resources of the Territory. (See 50 
C. F. R. 46.51.) 

(B) The Director, Bureau of Sport Fisheries and Wildlife, 
may designate waters, in addition to the lakes and streams 
specified in title 50, Code of Federal Regulations, section 46.121 
(b), in Alaska within which Dolly Varden and Mackinaw or lake 
trout may be taken commercialiy, and may shorten the commer- 
cial fishing season prescribed in the Secretary’s regulation and 
impose further restrictions on the means, methods, areas of fish- 
ing, and on the catch of trout whenever deemed necessary to pre- 
vent undue depletion of game fishes. 

(C) Under delegations of authority contained in subchapter 
C, title 50, Code of Federal Regulations, the Director, Bureau of 
Sport Fisheries and Wildlife, is authorized to issue regulations 
to govern hunting, fishing, and trapping activities on all wildlife- 
conservation areas other than fish-cultural stations. With respect 
to fish-cultural stations, the Secretary’s regulations authorize re- 
gional directors of the United States Fish and Wildlife Service 
to permit hunting, fishing, and trapping in accordance with such 
conditions as the regional directors may impose. 

(D) The Director, Bureau of Commercial Fisheries, as suc- 
cessor in function to the former Director of the Fish and Wild- 
life Service, is authorized to shorten, lengthen, or reopen for lim- 
ited periods any closed commercial-fishing period in Alaska, and 
to impose further restrictions on the means, methods, and areas 
of fishing and on the catch of fish otherwise permitted to be taken 
under the Secretary’s regulations governing Alaska commercial 
fisheries. (See 50C. F. R. 102.3a.) 

2. See answer to question 1. 

3. Categories 1 through V and VII. 

(a) The United States Fish and Wildlife Service employs several 
hundred wildlife biologists, fishery biologists, and other technicians 
who conduct investigations to determine the abundance of the species 
of game mammals, game birds, and sport and commercial fishes within 
the agency’s jurisdiction. These data are utilized by the Secretary 
of the Interior in determining the extent to which the public may be 
permitted, under appropriate regulations, to harvest available sur- 
pluses of fish and game. 

(6) The regulations under the Migratory Bird Treaty Act, the 
Alaska game law, and the laws for the protection of commercial fish- 
eries in Alaska are amended annually to prescribe seasons and bag 
limits in keeping with the recurring changes in the harvestable sur- 
pluses of game mammals, fur mammals, game birds, and sport and 
commercial fish in Alaska, and migratory birds. Prior to the adop- 
tion of the annual amendments to the regulations under these acts, 
notices of proposed rulemaking are issued inviting the general public 
to submit written views, data, or arguments for review and considera- 
tion. 

(c) None of the statutes conferring rulemaking authority upon the 
Secretary of the Interior with respect to fish and wildlife matters 
imposes a requirement for hearings. For the past several years, how- 
ever, informal hearings have been held at selected locations in Alaska 
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to receive suggestions and recommendations from interested members 
of the public on proposed changes in the regulations under the Alaska 
game law and under the laws for the protection of the commercial 
fisheries of Alaska. These informal hearings are well attended by 
sportsmen interested in proposed amendments to regulations adopted 
under the Alaska game law, and by commercial fishing interests inter- 
ested in regulation changes proposed for the commercial fisheries of 
Alaska. Numerous suggestions and recommendations are thus 
obtained for the guidance of the Secretary in discharging his rule- 
making functions under these laws. 

In addition to the informal hearings held in advance of regulation 
amendments affecting the game, fur, and fish resources of Alaska, a 
series of informal! hearings or meetings are held annually in connec- 
tion with changes in the regulations under the Migratory Bird Treat 
Act. Thus, representatives of the United States Fish and Wildlife 
Service participate in annual meetings held by State conservation 
directors comprising the membership of flyway councils which repre- 
sent the States in the Atlantic, Mississippi, Central, and Pacific mi- 
gratory waterfowl flyways. At these meetings Service representa- 
tives present for discussion proposed changes in the regulations to 
govern the hunting of migratory game birds during each annual sea- 
son and receive suggestions and recommendations from the 48 State 
conservation directors for changes in these regulations. Prior to the 
final adoption of seasonal changes in these regulations all proposed 
revisions are reviewed at length at a conference held in Washington 
und attended by Servce representatives and representatives from the 
leading conservation organizations of the Nation. Through these 
meetings the views of the general public, as represented by sports- 
men’s organizations, State conservation directors, and national con- 
servation organizations, receive consideration to a degree which has 
no known parallel in rulemaking. 

(7d) The reason for the proposed rule is usually stated briefly in 
the basis and purpose portion of each rule issued. In nearly every 
instance, the reason for the rule is also apparent from the text. 

(e) The rule when approved is published in the Federal Register, 
codified in the Code of Federal Regulations, and, depending upon the 
nature of the rule, is frequently reproduced and made available to the 
general public without charge. The regulations under the Migratory 
Bird Treaty Act and the Alaska game law and the Alaska commercial 
fisheries regulations are printed annually in the form of regulatory 
announcements and distributed widely among the public in the areas 
affected by their provisions. Press releases are issued on the adoption 
of significant rules affecting the public. 


Category VI 


See heading “General” above. 
Categories VIII and IX 


The statements made with respect to categories I through V and VII 
are equally applicable to categories VIII and IX except that in the 
promulgation of rules relating to the making of loans and grants, no 
notice of proposed rulemaking is published. 














550 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


Category X 


_ Standards used for negotiation and award of contracts for construc- 
tion, general supply, property, and services are established by statutes 
governing public contracts, and by instructions of the General Services 
Administration, and by departmental instructions. 


Category XI 


(a) Manuals are based on the sources of information indicated 
above, together with data and information secured from departmental 
manuals, departmental decisions and opinions, technical publications 
relating to the art or science involved, policy statements prepared in 
the Bureau and Department, and the like. 

(6) No notice, except to agencies which may be involved in the 
administration of the law. 

(c) No hearings or direct public participation. 

(d) Objectives of the manual are stated in the manual. 

(¢) Manual material is generally not distributed to the public 
although the public is not barred from seeing the material. 


Category XII 


No rules of practice having specific application to fish and wildlife 
matters have been adopted, but any rules of practice adopted by the 
Secretary for general application throughout the Department apply. 


Category XIII 


In addition to departmental rules relating to agency management 
organization, and personnel, implementing instructions are issued 
from time to time by staff members. No notice is given. These in- 
structions are not published in the Federal Register but are, in some 
eases, published in field manuals. The instructions are not distrib- 
uted to the public although they are available for public inspection 
upon request. 

4. There is no statute (other than the Administrative Procedure 
Act) specifically requiring notice, hearing, or record of a hearing for 
proposed regulations involving fish and wildlife matters. 

5. (a) Written submissions of views are invited in notices of pro- 
posed rulemaking. 

(6) No form is specified for written submissions. 

(c) Oral submissions are not invited but are permitted. These are 
informal and summaries of comments are reduced to writing for the 
record. 

(7) through (gq) Not pertinent. 

6. (a) Ordinarily not. 

(2) On occasions when necessary to take emergency action to close 
particular areas in Alaska to commercial fishing or to impose further 
restrictions on the means, methods, and on the catch of fish otherwise 
permitted to be taken, it is not possible to observe the notice and 
public-procedure requirements of the Administrative Procedure Act. 
Hence, emergency amendments to the regulations are issued without 
regard to such notice and the amendments by their terms become 
effective immediately upon publication in the Federal Register. 
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The regulations under the Migratory Bird Treaty Act and the 
Alaska game law, as well as the regulations governing the commercial 
fisheries of Alaska, are amended at least once each year to provide for 
the taking of migratory game birds throughout the United States and 
Alaska, and for the taking of game mammals, fur mammals, game 
birds, game fish, and commercial fish in Alaska in line with the flue- 
tuations in the abundance of these resources. The rulemaking pro- 
cedures are those discussed under question 3. 

8. No formal system has been established for petitions for the issu- 
ance, amendment, or repeal of a rule. The United States Fish and 
Wildlife Service has always been open to suggestions for such actions, 
and they are received from individuals, industry groups, State offi- 
cials, and others. They are made to local officers, headquar ters officials, 
and to the Secretariat. They are received in writing and orally. No 
one is barred from making suggestions to the Secretary, and any one 
aggrieved by the comments of a bureau officer on a suggestion is free 
to make his suggestion to the Secretary. Many times che anges to the 
rules follow from the receipt of information from the public or from 
statements made in appeals that indicate a change of rules even though 
no recommendation is made for any specific ‘change. No statistics 
have been kept relating to the source of rule changes. It is believed, 
however, that the bulk of the rule changes are initiated internally. 

9. (a) None. 

(6b) None. 

(c) The statufes set out under question 1 relating to (1) loans to 
commercial fishermen, (2) grants-in-aid to the States, Territories, 
and possessions for the restoration of fish and wildlife, and (3) the 
administration of wildlife-conservation areas involve regulations per- 
taining to public property, loans, grants, and contracts. It is esti- 
mated that approximately 40 percent of the rules relating to fish and 
wildlife matters fall within this category. This estimate is based upon 
a comparison of the number of parts in title 50, Code of Federal 
Regulations, devoted to rules involving public property, loans, grants, 
and contracts with those parts involving other fish and wildlife mat- 
ters. Regulations respecting the administration of wildlife-conserva- 
tion areas and loans and grants respecting fish and wildlife matters 
have been issued without public participation. The absence of any 
criticism is indicative of a lack of public interest in these categories 
of rulemaking. No occasion has arisen to warrant the use of advisory 
groups in formulating rules involving public property, loans, grants, 
benefits, or contracts relating to fish and wildlife matters. 

10. (a) Yes. With respect to fish and wildlife matters it is the 
practice of this Department to accompany any rule issued after infor- 
mal proceedings with a recital that all relevant matters presented to 
the De ‘partment have been considered. However, the recital does not 
list or categorize submissions, 

(b) No. 

11 (a) In the administration of its regulations pertaining to the 
taking of big-game animals, game tish, and commercial fish it has 
been found necessar y in certain circumstances to issue emergency reg- 
ulations designed to reduce or further restrict the taking of such 
animals where the existing regulation would result in serious deple- 
tion of the resources in a particular area or areas. As a practical 
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matter, it is impossible to foresee the need for such emergency regula- 
tions sufficiently far in advance to permit the observance of the 30-day 
advance publication requirement. A typical example might involve 
commercial salmon fishing in a given area in Alaska. The daily data 
collected with respect to the catch of salmon may indicate that the 
stock is being seriously depleted in the area and that emergency action 
is necessary. It has been the practice to issue a regulation closing 
the affected area or shortening the fishing season effective immediately 
upon publication of the regulation in the Federal Register. Approxi- 
mately 50 such emergency regulations have been issued within the past 
2 years. An example of this type of emergency amendment to the 
regulations is found in 21 Federal Register 2568 (April 19, 1956). 

(6) There are a number of areas involving fish and wildlife matters 
in which substantive rules grant or recognize exemption or relieve 
restrictions and may thus be issued without regard to the 30-day 
advance publication requirement of the Administrative Procedure 
Act. Examples of rules of this nature are given below: 

(1) For the past several years it has been found necessary to issue 
rules permitting the killing of merganser ducks committing depreda- 
tions in the State of Washington and the killing of widgeon ducks 
and coots committing depredations in California after the close of the 
hunting seasons on these species prescribed in regulations issued under 
the Migratory Bird Treaty Act. Since the rules issued to provide a 
means of alleviating depredations by these birds have the effect of 
relieving restrictions which would otherwise preclude the killing of 
these birds, the rules have been made effective immediately upon their 
adoption. A typical rule, being one entitled “Order Permitting Kill- 
ing of Depredating Waterfowl or Coots,” was issued January 13, 
1956, and was published in the Federal Register of January 18, 1956 
(21 F. R. 336). 

(2) The regulations governing the administration of wildlife con- 
servation areas prohibit hunting, fishing, and trapping generally, 
except within such areas and under such conditions as the Director, 
Bureau of Sport Fisheries and Wildlife, as successor in function to 
the former Director of the Fish and Wildlife Service, may determine 
to be consistent with the management of such wildlife conservation 
areas. From time to time as the stocks of migratory game birds, 
resident species of game and fur animals, and game fish increase to 
a point where a limited harvest may be permitted, regulations are 
issued permitting these animals to be taken on designated wildlife 
conservation areas. These rules are issued by the Director of the 
Bureau of Sport Fisheries and Wildlife and since they have the effect 
of relieving the restrictions which would otherwise preclude the tak- 
ing of such animals, they are made effective upon publication in the 
Federal Register. Approximately 10 such rules have been issued 
within the past 2 years. An example of rules of this type is repre- 
sented by the recent amendment to part 33, title 50, Code of Federal 
Regulations, issued on March 30, 1957 (22 F. R. 2129) to permit pub- 
lic hunting on the Upper Mississippi River Wild Life and Fish 
Refuge. 

(3) The regulations under the laws for the protection of the com- 
mercial fisheries of Alaska are amended annually to impose such 
restrictions on the taking of salmon and other species of commercial 
fish in the Territory as may be necessary to insure adequate escape- 
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ment of fish to the spawning grounds or otherwise to insure the con- 
servation of these resources. Occasionally, during the course of the 
commercial fishing season it becomes apparent that, because of a 
greater abundance of fishery resources than that which was antici- 
pated at the time annual amendments to the commercial fishery regu- 
lations were adopted, an increased fishing effort may be permitted 
without injury to the resources. Whenever such situations are found 
to exist, it becomes possible to prescribe less restrictive conditions to 
govern the taking of commercial fisheries. Rules adopted to accom- 
plish this purpose have the effect of relaxing restrictions which other- 
wise would be applicable and are effected without regard to the 30- 
day advance Roca requirement. The number of rules of this 
nature vary from year to year as dictated by changing conditions. 
During the past 2 years approximately 25 such rules were issued as 
typified by the amendment to part 121.3, title 50, Code of Federal 
Regulations, issued on July 11, 1956 (21 F. R. 5136). 

12. No. 

13. Inapplicable. 

14. For the most part sufficient standards have been fixed by the 
Congress to govern the action of the Secretary in implementing acts 
of Congress relating to fish and wildlife matters through rulemaking. 
Questions occasionally arise in which a somewhat more detailed out- 
line of standards would be desirable but the areas of slight doubt 
which are encountered thus far have not been so serious as to warrant 
an attempt to obtain greater statutory specification of standards. 


BUREAU OF INDIAN AFFAIRS 


1. (a) Under title 25, United States Code, section 2, the Commis- 
sioner of Indian Affairs under the direction of the Secretary of the 
Interior and, agreeably to such regulations as the President may pre- 
scribe, has the management of all Indian affairs and of “all matters 
arising out of Indian relations.” This section was derived from the 
act of July 9, 1832 (4 Stat. 564). The rulemaking powers set forth 
in this section are exercised by the Secretary of the Interior on occa- 
sion. However, there are a great many specific statutes which give 
the Secretary of the Interior rulemaking functions which are more 
often relied upon than title 25, United States Code, section 2. 

In general, the rules of the Bureau of Indian Affairs can be broken 
down into nine general categories. They implement hundreds of 
specific statutes. The categories are as follows: 

(1) Rules of the Bureau of Indian Affairs of a procedural 

nature and those relating to practice and approval of contracts. 

(2) Rules of the Bureau of Indian Affairs of a governmental 

nature concerning the personal affairs of Indians. 

(3) Rules of the Bureau of Indian Affairs relating to the rec- 
ognition, establishment, and supervision of Indian tribes and their 
tribal government. 

(4) Rules of the Bureau of Indian Affairs relating to the estab- 
lishment, organization, and supervision of Indian economic enter- 
prises and Indian business corporations and associations. 
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(5) Rules of the Bureau of Indian Affairs relating to the fiscal 
and financial affairs of individual Indians and Indian tribes. 

(6) Rules of the Bureau of Indian Affairs relating to the man- 
agement and disposition of the surface estate and resources of 
Indian lands and Indian reservations. 

(7) Rules of the Bureau of Indian Affairs relating to the man- 
agement and disposition of the subsurface estate of Indian lands 
and reservations, 

(8) Rules of the Bureau of Indian Affairs relating to the man- 
agement of water and power resources on Indian lands and reser- 
vations. 

(9) Rules of the Bureau of Indian Affairs relating to the miscel- 
oes activities of the Bureau which do not come under any of 
the foregoing categories, 

(5) The Secretary of the Interior. 

(c) The area directors of the Bureau of Indian Affairs are author- 
ized to make rules in connection with the operation and maintenance 
of Indian irrigation projects. 

2. See answer to question 1 above. 

Examples of the statutory provisions having to do with rulemaking 
for specific functions follow : 

(a) “* * * all leases and renewals [of restricted Indian lands] shall 
be made under such terms and regulations as shall be prescribed by the 
Secretary of the Interior” (25 U.S. C., sec. 415). 

(6) All sales * * * [of allotted lands] shall be made under such 
rules and Ree and upon such terms as the Secretary of the 
Interior may prescribe” * * * (25 U.S. C., sec. 372). 

(c) “* * * timber on unallotted lands * * * may be sold under 
regulations to be prescribed by the Secretary of the Interior, * * *” 
(25 U.S. C., sec. 407). 

(d) “* * * timber on any Indian allotment * * * may be sold 
* * * and the proceeds thereof shall be * * * ae. y for his 
benefit under regulations to be prescribed * * *” (25 U.S. C., sec. 
ors 

(e) “ATl operations [under a mineral lease] * shall be subject 
to the rules and regulations promulgated by the Secretary of the 
Interior” (25 U.S. C., sec. 396d). 

Cee. te lands allotted to Indians in sever: alty * * * may by 
Si ae allottee be leased [for mining purposes] * * * and the Secretary 
of the Interior is hereby authorized to * * * make such rules and 
regulations as may be necessary for the Pare of carrying the pro- 
visions of this section into full force and effect” (25 U. S. C., sec. 396). 

(g) “The Secretary of the Interior is Hereby ‘authorized DD 
lease * * * under such terms and conditions as shall be by him pre- 
scribed; * * *” (39 Stat. 519 (not codified)) [for oil and ¢ gas pur- 
poses ; certe ain land]. 

tah oe leases * * * may be made 


* 


* * under rules and regu- 


lations prov ided by the Secretary of the Interior and not otherwise: 
* * *” (35 Stat. 312, 3 3) (not codified). 

(7) “* * * the Commissioner of Indian Affairs shall have the sole 
power and authority to appoint traders to the Indian tribes and to 
make such rules and regulations as he may deem just and proper spec- 
ifying the kind and quantity of goods and the prices at which such 
goods shall be sold to the Indians” (25 U. S. C., see. 261). 
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(j) “* * * [Expenditures of money for school purposes] and in 
all respects in conformity with such conditions, rules, and regulations 
as the conduct and methods of instruction and. expenditure of money 
as may be from time to time prescribed by him, subject to tg: supervl- 


sion of the Secretary of the Interior * * *” (35 Stat. 72 (not codi- 
fied ) ). Oe 
() “When any Indian dies * * * [intestate], the Secretary of 


the Interior, upon notice and hearing, under such rules as he may 
prescribe, shall ascertain the legal heirs of such decedent, and his deci- 
sion thereon shall be final and conclusive * * *” (25 U. C. C., see. 
372). 

(7) “Any person [Indian] * * * having * * * any property held 
in trust by the United States shall have the right. * * * to dispose of 
such property by will, in accordance w vith regul: ations to be prescribed 
by the Secretary of the Interior * * *” (25 U.S. C., see. 373). 

3. Categories I through V, Scandia x, and XII. 

(a) Information is secured from the files of the Bureau; comments 
and data are secured from field personnel of the Bureau and from indi- 
vidual Indians and tribal officials who have an identifiable interest in 
the proposed rules. 

(b) Recently, proposed regulations have ordinarily been published 
in the Federal Register as proposed rulemaking. Press releases are 
usually issued to the national press service and loc ally where applica- 
tion of the regulations is of particular importance to a locality. It is 
a practice of the Bureau of Indian Affairs to counsel with Indians and 
Indian groups where their interests are connected with the proposed 
rulemaking. 

(c) Ordinarily there are no formal procedures by way of hearings 
with public participation. There is no bar to such hearings if any 

interest in them should develop. 

(7d) A statement of reasons for the proposed rule is usually brief. 
The text of the rule itself ordinarily serves to make its objectives 
clear. 

(¢) The rules, when approved, are published in the Federal Regis- 
ter, and, where generally applicable, codified in the Code of Federal 
Regulations. 

Category VI. See heading “General” above. 

Categories XI and XIII. The manual of the Bureau and other 
~ ructions are prepared by personnel of the Bureau. 

No statute has been found which specifically requires notice or 
a of hearing for proposed rulemaking in connection with the 
Bureau of Indian Affairs. Section 4 of the Administrative Proce- 
dure Act applies to the Bureau of Indian Affairs, although many 
of the regulations relating to Indian affairs involve matters falling 
within the exceptions in “this section. The Bureau in all cireum- 
stances encourages the voluntary publication of notice of public rule- 
making procedures where useful or beneficial to the Bureau, the 
Indians, or the publie in general. Where rulemaking procedures are 
administratively required as a matter of Bureau discretion, the 
Bureau practice is to pattern such procedures as closely as practicable 
upon the requirements of the Administrative Procedure Act. Formal 
hearings and records of such hearings are used very infrequently by 
the Bureau under any circumstances. It is the Bureau practice to 
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counsel where feasible with the Indians and Indian tribes identified 
as having an interest in any particular rulemaking. 

5. The Bureau of Indian Affairs has no formal procedure in this 
connection. 

(a) Written submissions of views are invited in notices of pro- 
posed rulemaking. Usually 30 days is allowed for submissions. 

(6) No form is specified for written submissions. 

(ce) Consultation is had with interested parties. 

(d) (e) (f) (g) Nosuch formal procedures. 

6. (a) See question 4. 

(5) None. 

7. Existing rules are generally modified, amended, repealed, or 
suspended by the general rulemaking process. In particular cases, 
where equity dictates, compliance with a rule may be waived by the 
Secretary, where the rule is determined to be permissive and provided 
no rights of third parties intervene, no loss or injury will result to the 
United States, and no laws have been violated. 

8. There are no uniform procedures. However, any such request 
is given consideration. There is no record of such petitions. 

9. No information is available on the proportions in the various 
types of rules involved. Ordinarily no military, naval, or foreign 
affairs functions are involved in the work of the Bureau of Indian 
Affairs. A great deal of the Bureau’s work has to do with manage- 
ment, personnel, and “public property, benefits and public contracts.” 

10. (a) Nosuch formality observed. 

11. Ordinarily, rules are made effective only 30 days after 
publication. 

12. No authority for the issuance of “emergency rules.” 

13. Most of the rules issued during the years 1955 and 1956 are set 
forth in title 25, Code of Federal Regulations. 

14. (a) (6) (c) There are hundreds of Indian treaties and Federal 
statutes on subjects of Indian affairs. Some of the more important 
statutes covering Indian affairs are set forth in title 25 of the United 
States Code. There are also hundreds of decisions in the Solicitor’s 
Office of the Interior Department and court cases in all jurisdictions 
most of which revolve about the problem of the meaning of such 
treaties and statutes. In some instances, clarification of existing 
statutes, difficult of interpretation, would be helpful. 

(d) See answer to question 1 above. 

(e) We are informed that the Bureau of Indian Affairs plans to 
undertake a program to present to Congress a tentative draft revision 
of the Indian laws that are presently set forth in volume 25, United 
States Code. 

(7) See answer to (e) above. 


NATIONAL PARK SERVICE 


1. (a) The act approved August 25, 1916 (16 U.S. C., sec. 3), pro- 
vides that “the Secretary of the Interior shall make and publish such 
rules and regulations as he may deem necessary or proper for the 
use and management of the parks, monuments, and reservations under 
the jurisdiction of the National Park Service * * *.” 
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(6) Secretary of the Interior. 

(c) The Secretary has delegated to the Director of the National 
Park Service authority “to issue such rules and regulations as would 
amend, by additions, revision, or revocation, special regulations con- 
tained in part 20, chapter I, title 36, Code of Federal Regulations.” 
(Secretary’s Order No. 2640, sec. 37, 20 F. R. 657.) The Director 
has delegated this authority to the regional directors (19 F. R. Ho 
who, in turn, have delegated it to the superintendents (19 F. R. 8825 
so that a superintendent has authority to promulgate special regula- 
tions for the area under his supervision. 

2. See answers to 1. 

3. Category I. None. 

Category II. (a) Before a general ments is issued by the 
Secretary, it is usually determined by the field offices that it is neces- 
sary. The regional directors are given an appecieanty to express 
their views on the matter. The director, in submitting the proposed 
regulation to the Secretary, for his approval, prepares a memoran- 
dum in justification of the proposal. Superintendents determine the 
necessity, based on local factors or conditions, for the issuance of 
special regulations relating to the areas under their supervision. 

(6) Notice of proposed rulemaking is published in the Federal 
Register where the rule does not relate solely to public property, 
such as regulations establishing labor standards applicable to em- 
plovees of National Park Service concessioners (36 C. F. R., pt. 28). 

(c) Public hearings are held only if responses to the notice of pro- 
posed rulemaking indicate that a hearing is necessary to obtain a 
further expression of the views of interested parties. 

(d) Notices of proposed rulemaking contain a statement of the 
reasons for, and the objectives to be accomplished by, the proposed 
regulations. 

(e) Published in Federal Register. 

Category III. The policy followed by the National Park Service 
is fixed by the act of August 25, 1916, supra, establishing that Service, 
which provides : 


The Service thus established shall promote and regulate the use of the Federal 
areas known as national parks, monuments, and reservations hereinafter speci- 
fied by such means and measures as conform to the fundamental purpose of the 
said parks, monuments, and reservations, which purpose is to conserve the 
scenery and the natural and historic objects and the wildlife therein and to 
provide for the enjoyment of the same in such manner and by such means as 
will leave them unimpaired for the enjoyment of future generations. 

Category IV. None. 

Category V. A statement on the National Park Service as prepared 
by personnel of that agency is published in the United States Govern- 
ment Organization Manual. 

Category VI. The National Park Service is governed by the regu- 
lations of the Department of the Interior relating to the availability 
of official records of the Department (43 C. F. R. 2.1-2.6). 

Category VII. The National Park Service has no rules relating to 
the disposition of lands. All dispositions of land dedicated for 
national-park purposes must be authorized by specific act of Congress; 
such lands are excluded from the definition of the term “property” 
as used in the Federal Property and Administrative Services Act of 
1949 (40 U. S. C., sec. 472) and may not be disposed of under the 
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general disposal authority contained in that act. See answers to 
question 1 for eee relating to the use of public property. 

Category VIII. The } National Park Service has no authority to 
make loans to public or private parties. 

Category IX. The National Park Service has no general authority 
to make grants of public funds to private and public parties for re- 
habilitation, educational, and other purposes. There are two in- 
stances of special authorizations, as follows: 

1. The act of June 4, 1948 (16 U.S. C., sees. 40a—40c), author- 
izes the Secretary of the Interior to make payments, out of rev- 
enues received from visitors to Yellowstone National Park, to 
the appropriate school district or districts serving the park, as 
reimbursement for educational facilities furnished to pupils who 
are dependents of persons employed by the park and who live at 
or near the park upon real property of the United States. 

2. Section 5 of the act of September 14, 1950 (16 U.S. C., see. 
406d-3), authorizes the Secretary of the Interior to make pay- 
ments, out of fees collected from visitors to Grand Teton National 
Park and Yellowstone National Park, to the State of Wyoming 
as compensation for tax losses sustained as a result of the acqui- 
sition by the United States subsequent to March 15, 1943, of 
privately owned lands located within the exterior boundary of 
Grand Teton National Park. 

Category X. (1) Concession contracts: The act of August 25, 1916, 
supra, authorizes the Secretary of the Interior to— 
grant privileges, leases, and permits for the use of land for the accommodation 
of visitors in the various national parks, monuments, or other reservations 
herein provided for. but for periods not exceeding twenty years * * *. 

The act of March 7, 1928 (45 Stat. 235,16 U.S. C., sec. 3), amended 
the 1916 act by adding the following: 

And provided further, That the Secretary of the Interior may grant said privi- 
leges, leases, and permits and enter into contracts relating to the same with 
responsible persons, firms, or corporations without advertising and without 
securing competitive bids * * *. 

A statement setting forth cone ession policies of the National Park 
Service was approved by the Secretary of the Interior on October 

3, 1950. This policy was formulated from the recommendations of 
an impartial, expert, and RE ne al committee, designated the 
“Concessions Advisory Group” of the National Park Service, which 
was appointed by the Secretary to conduct a study of the policies of 
the Department governing concession operations within areas admin- 
istered by the National Park Service. Also, the Department of the 
Interior has developed a standard form of contract containing stand- 
ard language to be used, where applicable, in concession contracts of 
the National Park Service. 

The usual procedure followed by the National Park Service in 
awarding concession contracts, although advertising for competitive 
bids is not required by law, is to publicize the concession in local news- 
papers and invite the submission of proposals. A prospectus de- 
scribing the concession is furnished upon request and a copy is also 
sent to all persons or organizations that are believed to have any in- 
terest in obtaining the concession. In addition to describing the serv- 
ices and facilities to be furnished by the concessioner, the prospectus 
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summarizes the approved concession policy of the Department and 
contains a specimen of the contract to be awarded. 

Before a concession lease or contract involving a gross annual busi- 
ness of $100,000 or more, or which is of more than 5 5 years in duration, 
is awarded, it is necessary under the provisions of the act of July 31, 
1953, as amended (16 U.S. C., see. 17b—1), to report the proposal to the 
Congress 60 days before the award is made. 

2. In the letting of other contracts for construction, supplies, and 
services the National Park Service follows standard procedures pre- 
scribed by law and regulations. Where contracting authority has 
been delegated by the General Service Administration, the require- 
ments of the Federal Property and Administrative Services Act of 
1949, as amended, and regulations issued pursuant thereto, are fol- 
lowed. 

Category XI. The National Park Service has an administrative 
manual which relates to law enforcement. This is a book of instruc- 
tions for the information of personnel having law-enforcement duties, 
such as park rangers. It is published in book form and can be pur- 
chased from the Government Printing Office. 

Category XII. None. 

Category XIII. (a) From the various divisions in the National 
Park Service. 

(b) None. 

(c) None. 

(d) None. 

(ce) Distributed within the Service: 

4. (a) Section 4 of the Administrative Procedure Act (5 U.S. C., 
sec. 1003), requiring notice of proposed rulemaking except in any 
matter relating to public property. A notice of proposed rulemaking 
is published in the Federal Register at least 30 days prior to the effec- 
tive date of the rule, where the regulation of public property is not 
involved, such as the regulation requiring a permit from the National 
Park Service for the sale of intoxicating beverages on any privately 
owned land within any national park where the United States exer- 
cises exclusive jurisdiction over both Federal and private land within 
the park (36 C. F. R. 12.8), or where the owners of such privately 
owned land are required to comply with sanitary standards prescribed 
by State law (20C. F. R. 20.28). 

(5) Hearing not required by statute. 

(c) None. 

5. (a) Notice of proposed rulemaking not involving public prop- 
erty is published in the Federal Register in accordance with section 4 
of the Administrative Procedure Act (5 U.S. C., sec. 1003 

(4) Interested persons are invited to submit their views with regard 
to the proposed rule, in writing, to the Director of the National Park 
Service where the regulation has general application and is to be pro- 
mulgated by the Secretary of the Interior or to the superintendent 
of the area where the regulation relates to that area only and is to be 
promulgated by the superintendent. No special form for submission 
of views is required. 

(c) None. 

(d) None. 

(e) None. 
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(f) None. 

(g) None. 

6. (a) No. 

(6) There has been no such instance. 

7. There are no special procedures. 

8. There is no set procedure. 

No petitions relating to rulemaking were received during the years 
1955-56. 

9. (a) None. 

(b>) and (c) Almost all of the rules relate either to public property, 
or agency management or personnel. 

Public participation in rulemaking: 

The basic purpose of the regulations relating to the administration 
of areas of the national park system is to implement the legislation 
providing for the enjoyment of these national areas by the public and 
at the same time purotect the health and safety of those who visit 
the areas. Since the establishment of the National Park Service in 
1916, regulations in this category have been issued without participa- 
tion by the public and there has been no criticism of the procedure 
followed. Accordingly, it would not appear that notice of proposed 
rulemaking would result in any contribution by the public that would 
justify the delay and expense involved in such procedure. 

Advisory groups: 

The Secretary of the Interior is aided in the administration of the 
national park system by a general advisory board, known as the 
Advisory Board on National Parks, Historic Sites, Buildings, and 
Monuments. The Board was created by the act of August 21, 1935 
(16 U. S. C., sec. 463), with the function of advising on any matters 
relating to the national park system submitted to it for consideration 
by the Secretary and to recommend to him policies pertaining thereto. 
The Board does not participate in rulemaking. Other special advisory 
boards have been established, such as the Board authorized by the 
act of June 28, 1948 (16 U.S. C., sec. 407p), to advise the Secretary 
with regard to the Independence National Historical Park and related 
matters. These boards also do not participate in rulemaking. 

10. (a) No. 

(6) No. 

11. (a) None. 

(6) None. 

12, No statutory authority to issue emergency rules. 

13. The rules and regulations relating to the national park system 
were amended 45 times during 1955 and 27 times in 1956. These rules 
appear in title 36, Code of Federal Regulations, chapter I. 

14. (a) Adequate. 

(6) None. 

(c) No. 

(zd) In section 1 of the act of August 25, 1916, supra, which estab- 
lished the National Park Service, the purpose of the Service is stated 
as follows: 


The Service thus established shall promote and regulate the use of the Fed- 
eral areas known as national parks, monuments, and reservations hereinafter 
specified by such means and measures as conform to the fundamental purposes 
of the said parks, monuments, and reservations, which purpose is to conserve 
the scenery and the national and historic objects and the wildlife therein and 
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to provide for the enjoyment of the same in such manner and by such means as 
will leave them unimpaired for the enjoyment of future generations. 


(e) None. 
(f) No defects. 


BUREAU OF RECLAMATION 


PUBLIC NOTICES 


Reclamation homestead entries 


1. (a) Section 5 of the act of June 25, 1910 (43 U.S. C., sec. 486), 

rovides that no reclamation homestead entry be made on withdrawn 
ands until public announcement of the unit of acreage, the water 
charges, and the date when water can be applied. As to the qualifi- 
cations of an applicant for entry, subsection C of section 4 of the act 
of December 5, 1924 (43 U.S. C., sec. 483), authorizes the Secretary 
to require such qualifications as to industry, experience, character, and 
capital as he may deem necessary to give reasonable assurance of 
success by the entryman. The Secretary is also authorized to appoint 
boards composed in part of private citizens to assist in determining 
such qualifications. ‘The preference rights of those persons who have 
etinek. in the military or naval forces of the United States are set out 
in the act of September 27, 1944, as amended June 18, 1954 (43 U.S. C., 
secs. 279-284). 

It may be noted with respect to the Columbia Basin project that 
the Secretary is authorized to dispose by sale of lands acquired by 
the United States and platted in farm units within the contracting 
organizations on the project (act of March 10, 1943, 16 U. S. C., sec. 
835c). The same procedures, requirements, and preferences are 
followed as in the case of the entry of public lands as described above. 
Disposition of lands 

The act of February 2, 1911 (48 U. S. C., sec. 374), authorized 
the Secretary of the Interior to dispose of lands acquired for but no 
longer needed for irrigation works. Such disposal is required to be 
made by public auction at not less than the appraised value and after 
public notice to be posted on the land and to be published in a news- 

aper of general circulation in the vicinity for not less than 30 days. 

he act of May 20, 1920 (43 U.S. C., sec. 375), contains similar 
authority for the disposition of lands previously reserved and having 
been improved at the expense of the reclamation fund, and makes pro- 
vision for deferred payments of the purchase price. The authority 
under these two acts is now exercised in conjunction with the functions 
of the General Services Administration. 

The act of May 16, 1930 (43 U.S. C., sees. 424-424e) , authorizes the 
Secretary of the Interior to sell to farm owners or entrymen on any 
project vacant public lands which have been designated as unproduc- 
tive, provided that such purchase does not constitute the owner or 
entryman an excess owner under the acreage limitations. 

By the act of March 31, 1950 (48 U.S. C., secs. 375b-375f), the 
Secretary is authorized to dispose of any tract of withdrawn public 
land on an irrigation project for which water is available when he 
determines that it is inadequate as a farm unit for homestead entry. 
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Such land may be sold to owners or entrymen on the project at prices 
not less than the independent appraised v ralue, and the sale is to be 
made at private sale or public auction as the Secretary may determine. 
Here, also, the acreage limitation must be observed. 

The act of August 13, 1953 (43 U.S. C., sees. 451-451k), authorizes 
the exchange of an unpatented farm unit by an entryman on a Federal 
reclamation project for another unit of unentered public land on the 

same or another project where the unit which he has entered is found 
by the Secretary to be insufficient to support a family. The act sets 
out the eligibility requirements and other conditions in any such 
exchange. 


WITHDRAWAL AND RESTORATION OF PUBLIC LANDS 


By section 3 of the act of June 17, 1902 (43 U. S. C., sec. 416), 
the Secretary is authorized to withdraw from public entry lands 
which he determines are required in connection with a proposed recla- 
mation project. Lands required for irrigation works are not there- 
after open to public entry, and lands withdrawn for the purpose of 
being placed under irrigation are open only to homestead entry in 
accordance with the reclamation laws and under the terms of a public 
notice thereafter issued by the Secretary pursuant to the provisions 
of section 5 of the act of June 25, 1910 (43 U. S. C., sec. 436). Any 
of such lands may be restored to public entry when the Secretary 
shall determine they are no longer needed for reclamation purposes. 


Townsites i 

The act of April 16, 1906 (48 U. S. C., sec. 561), authorizes the 
Secretary to withdraw from public entry lands needed for townsite 
purposes in connection with irrigation projects. Town lots therein 
are authorized to be sold at not less than the appraised value at public 
auction, and those not so disposed of are authorized to be sold there- 
after at the appraised value as the Secretary might prescribe. As to 
unplatted portions of townsites created under that act, the act of 
March 2, 1929 (43 U.S. C., sec. 571), authorizes the Secretary to sell 
such lands in like manner. Regulations concerning the disposition of 
townsite lands appear at title 43, Code of Federal Regulations, part 
255, and provide, among other things, that every notice of public sale 
shall be published in the Federal Register and given such other pub- 
licity as the authorized officer may deem proper. 


POWER RATES 


The basic authority for the sale of electric power or the leasing of 
power privileges in connection with the operation of any Federal 
reclamation project is contained in section 9 (c) of the act of August 
4, 1939, entitled “The Reclamation Project Act of 1939.” (483 U.S.C., 
sec. 485h.) This section prescribes the limits within which the Secre- 
tary of the Interior may act in the disposal of power or power privi- 
leges, such as the maximum period over which such arrangements 
shall extend, the costs required to be covered by power revenues and 
the determination of rates in connection therewith, and the interest 
rate to be used in the computation. It also sets forth the classes of 
customers which are entitled to preference in seeking any such sale 
or lease. 
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IRRIGATION CONTRACTS 


The act of July 4, 1955, as amended May 14, 1956 (43 U.S. C., secs. 
421a-421d), authorizes the Secretary of the Interior to make funds 
available on a loan basis to irrigation districts or other public agen- 
cies for the construction of irrigation distribution systems under terms 
and conditions set out in the legislation. 

The act of August 6, 1956 (43 U.S. C., secs. 422a-422f), provides 
for cooperation by the United States in non-Federal projects for irri- 
gation and related purposes by way of loan or grant or both, with 
stated limitations upon the amount of financing authorized. This is 
cited as the Small Reclamation Projects Act of 1956. 

(6) The Secretary of the Interior. 

(c) The authority to withdraw lands from entry and to revoke 
such withdrawals may be exercised by the Under Secretary or an 
Assistant Secretary, and has been delegated to the Commissioner of 
Reclamation, with the power to redelegate, subject to the concur- 
rence of the Bureau of Land Management and on the condition that 
upon the objection by any Federal agency the lands involved must 
be reported to the Secretary for a decision as to their inclusion in the 
withdrawal order. 

2. In general, the statutes cited in the answer to question 1 above 
contain the authority to perform any and all acts and to make such 
rules and regulations as may be necessary and proper for the purpose 
of carrying into effect the provisions of the legislation. 


Categories I through V and VII through X 


3. (a) Basically, the information for these categories has been de- 
rived in the course of authorized investigations of potential reclama- 
tion projects since the act of June 17, 1902, supra, and currently under 
the act of August 4, 1939, supra. Due to the widespread field organ- 
ization of the Bureau into regional offices and project offices, the re- 
sponsible field officials are in close contact with the local problems of 
land conditions and ownerships, of local laws, and of other basic in- 
formation available in the field. Due to localized contacts, both the 
administrative officials and the members of the public in the area 
affected are familiar with the methods and problems of carrying out 
the reclamation laws. This information, together with recommenda- 
tions of the field officers, is available in the formation of policies and 
the rules and statutory interpretations necessary for administration. 
With respect to specific grants of legislative authority, data assembled 
particularly for the information of congressional committees and the 
reports of committees on such legislation are given full consideration. 
Information is also obtained from the officials of irrigation districts 
and similar organizations as well as from State and areawide 
organizations. 

(6) and (c) Formal notice and hearings in the making of rules 
are not required, and in these categories are not a general practice. 

(7) The statement of reasons, or the basis for rules promulgated, 
is made apparent in the statement of the rules themselves and in the 
citations contained therein to statutes containing the substantive pro- 
visions of law. 
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(e) The dissemination of rules takes place in numerous ways in- 
cluding direct notice to those who have so requested, publication in 
news media and more formal publication. For instance, public no- 
tice of the withdrawal of lands is published in the Federal Register, 
with a notice that for 30 days thereafter persons objecting to such 
withdrawal may register such objection with the Department. Per- 
tinent also to paragraphs (0b) and (c) above, in the event that such 
opposition may warrant, a public hearing is announced, to be held 
before a hearings officer who will make a report and recommenda- 
tion within 30 days thereafter. 

With respect to the making of homestead entries, together with the 
requirements therefor, the preferences available, and the determina- 
tion of eligible entrymen, comprehensive regulations are set out in 
title 43, Code of Federal Regulations, part 401 and in separate public 
notices published in the Federal Register. 

As to the disposition of lands by the Secretary under the author- 
ity of acts cited in the answer to question 1, the governing regula- 
tions are included in title 48, Code of Federal Regulations, part 402. 

Concerning the exchange of unpatented farm units on Federal re- 
clamation projects under the authority cited in the answer to question 
1(a), the requirements and procedures for effecting such exchanges 
appear in title 43, Code of Federal Regulations, part 406. 


Category VI 


See heading “General” above. 


Categories XI and XIII 


The preparation of manuals for the administration of the Bureau’s 
jaws and policies and instructions relating to agency management and 
organization is carried out on the basis of experience and internal 
management policies themselves. Historically the Reclamation 
Manual has been kept current for this purpose, and currently is being 
revised as a portion of an executive manual and referred to as Reclama- 
tion Instructions. The provisions of this manual are available for 
the information of interested parties affected through contact with 
the regional and project offices. 


Category XII 


No rules of practice before the Bureau are promulgated. 

4. There are no specific statutory provisions requiring notice or 
hearing. 

5. (a) There is no formal provision for written submission of 
views. Uniformly the voluntary expression of views by interested 
parties and by their representatives in the Congress are given 
thorough consideration. 

(6) No form prescribed. 

(c) As desired by interested parties. 

(2d), (e), (f), and (g). Not applicable. 

6. (a) The extent of public participation has been noted above. 
Particular attention might be directed to attendance of personnel at 
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meetings of the National Reclamation Association, and consideration 
of recommendations made and actions taken by that organization. 

(6) Not pertinent in the absence of statutory requirement. 

7. There is no specific procedure for the modification amendment, 
repeal, or suspension of a rule. 

8. There is no prescribed procedure to be followed by any interested 
person in requesting the issuance, amendment, or repeal of a rule. 
Expressions in these matters by interested persons occur as letters 
written to the Bureau or Department, resolutions adopted by the or- 
ganizations, or other forms of public expression designed to persuade 
the adoption of a course of action. Generally speaking, promulgation 
and change of rules is intiated within the Bureau. 

9. (a) Rules of the Bureau would affeet any of these functions only 
incidentally, and the incidents of involvement would be few. 

(6) The Reclamation Instructions contain probably the greatest 
number of rules for guidance in the functions of the Bureau. 

(c) Rules relating to these matters are indicated in the answer to 
question 3, and public participation occurs to the extent indicated 
hereinbefore. 

10. (2) No. After discussion with interested parties, such parties 
would normally be advised by letter of the action taken. 

(6) No. 

11. Not applicable in the absence of a statutory requirement. 

12. No. 

13. The rulemaking authority indicated under the functional clas- 
sifications set out in the answer to question 1 (a) is exercised variously 
as required by the function involved. Filed with the committee, as 
representative of the rules involved in the exercise of various of these 
functions, are the following documents: 

(1) Withdrawal of public lands and notice thereof dated Oc- 
tober 30, 1956—Colorado River storage project. 

(2) Public Notice No. 46 dated February 7, 1955, announcing 
the opening of public lands to entry on the north side pumping 
division, Minidoka irrigation project, Idaho, together with form 
of application for farm unit and list of land openings held since 
World War II. 

(3) Instructions of the Commissioner of Reclamation to re- 
gional offices of the Bureau, concerning procedures for carrying 
out the provisions of the act of July 4, 1955 (69 Stat. 244), as 
smelled governing the making of loans for the construction of 
irrigation distribution systems, together with supplemental in- 
structions of September 4, 1956, October 9, 1956, and October 16, 
1956. 

14. (a) Generally speaking, it is, as the rulemaking authority is 
expressed in general terms and its execution is dependent upon refer- 
ence to the substantive provisions and objectives of the legislation. 

(6) The problems of construction which are encountered relate to 
the substantive provisions of the legislation rather than to the rule- 
making authority. 

(c) No. 

(d) In the functional categories set out in the answer to question 
1 (a) the authority vested in the Secretary requires the exercise of 
considerable discretion. With respect to each of the general legisla- 
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tive enactments, the authority of the Secretary is “to perform any 
and all acts and to make such rules and regulations as may be neces- 
sary and proper” for the purpose of carrying into effect the provisions 
of the legislation. The exact language varies but is to the same effect. 

(e) and (f) It has not been found necessary to seek greater statu- 
tory specification of standards in carrying out the reclamation func- 
tions generally. 

DepaRTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D.C., September 23, 1957. 
Hon. Wiri1am L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D.C. 

Dear Mr. Dawson: There is enclosed material on part I of the ques- 
tionnaire on administrative organization, procedure, and practice with 
respect to the Alaska Railroad, the Bonneville Power Administration, 
the Southwestern Power Administration, and the Southeastern Power 
Administration. ‘This completes our submission under part I. 

Sincerely yours, 
D. Orts Breas.ey, 


Administrative Assistant, Secretary of the Interior. 
THE ALASKA RAILROAD 


1. (a2) The Alaska Railroad derives its operating authority from 
the Alaska Railroad Act of March 12, 1914 (48 U.S. C., sees. 301, 302, 
303-308), which among other matters authorizes the President— 
to perform generally all the usual duties of a common carrier by railroad; to 
make and establish rules and regulations for the control and operation of said 
railroad or railroads. 

(6) The President. The act also provides (48 U.S. C., sec. 307) 
that— 


It is the intent and purpose of Congress through the processes of sections 301, 
302, and 303-308 of this title to authorize and empower the President of the 
United States, and he is fully authorized and empowered, through such officers, 
agents, or agencies as he may appoint or employ, to do all necessary acts and 
things in addition to those specifically authorized in said sections to enable him 
to accomplish the purposes and objects of said sections. 

(c) By Executive Order No. 3861, dated June 8, 1923, the Secretary 
of the Interior was authorized and directed to operate the railroad or 
railroads constructed under the act cited above. The Alaska Engi- 
neering Commission which built and originally operated the railroad 
had been placed under the control of the Secretary of the Interior by 
Executive Order No. 2129, dated January 26,1915. By the Secretary’s 
order of August 15, 1923, the Alaska Engineering Commission was 
renamed the Alaska Railroad. 

By Secretarial Order No. 2748, dated February 10, 1954, authority 
was given to the Director of the Office of Territories to exercise the 
powers and functions granted by the railroad’s enabling act, except 
for certain administrative and personnel matters and except that the 
approval of the Secretary of the Interior is required in matters of 
major policy, such as significant changes in operation and management, 
extension or abandonment of services, and general changes in tariffs 
or wage rates. 
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By memors andum of February 10, 1954, the Director of the Office of 
Territories redelegated his authority to the General Manager subject 
to the same exceptions as noted above. 

2. See the statutory provisions pointed out in the answer to 
quest ion 1. 

3. Categories I-V, VII, XIII: The railroad’s rules are internal 
and only indirec tly affect the public e except for that general important 
body of rules included in published tariffs. As is the case with state- 
side railroads, these tariffs include not only rates for the transpor- 
tation of persons and property, but rules governing conditions under 
which such persons and property will be transported. 

The railroad publishes tariffs in the same form as private railroads 
in the States, but the former are not filed with the Interstate Com- 
merce Commission because the railroad is not subject to the regulatory 
authority of that agency. 

New tariff rates calling for increases are generally published on 
30 days’ notice and those involving decreases on 10 days’ notice. The 

railroad has no rules requiring public hearings before new tariffs are 
issued. Any general increase or decrease in tariff rates requires the 
approval of the Secretary of the Interior before it can be effective. 
Other tariff changes can be made effective by the general manager. 

The railroad maintains a traffic division, one of the functions of 
which is to collect and maintain all necessary information relating 
to tariffs, to revise such tariffs when called upon to do so, to publish 

them, and to distribute them to the public. 

With respect to internal rulemaking activities the railroad is guided 
by the business and operating prac tices of stateside railroads wherever 
this does not conflict with statutory requirements. Thus, the operat- 
ing rules of the railroad have been derived from and are sauilal? to 
those in effect on private railroads. 

With respect to the rules governing hours, wages, and conditions 
of work other than those established by law, the railroad engages in 
collective bargaining negotiations w ith representatives of its em- 
ploy ees. General revisions in wage rates or working rules established 

yy agreement between the management and representatives of the 
em loyees are submitted to the Secretar y of the Interior for approval 
ands ‘annot be effective without such approval. Changes not general 
in character can be placed in effect on the authority of the general 
manager. 

The railroad administers certain lands which have been withdrawn 
from the public domain and which may be leased to private persons 
or corporations. Rules governing the leasing of such lands, including 
the fixing of rental amounts, are in course of preparation. 

C ategory VI: The departmental regulations in title 48, Code of 
Federal Regulations, part 2 are appli: able to the Alaska Railroad. 

Categories VIII and IX: Inapplicable. 

Category X: The railroad is bound by the requirements and pro- 
cedures of the Department and the General Services Administration 
and does not issue its own rules in regard to the negotiation of 
contracts. 

Categories XI and XII: Inapplicable. 

4. None. 

5. (a4) to (c) Formal procedures as described above are followed 
with respect to the issuance and publication of tariffs, but not with 
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respect to the gathering of information upon which tariff revisions 
are based. Protests against existing tariff rates or requests for new 
or changed rates are handled on an informal basis. 

(d) to (g) Inapplicable. 

6. (a) No. 

(6) Inapplicable. 

7. Procedures with respect to tariffs are described under questions 
3 and 5 above. 

8. The railroad affords any individual or group the right to pro- 
test existing tariffs. Such protests may also be filed with the Secre- 
tary of the Interior. The number of instances in which formal pro- 
test has been made are negligible. 

9. (a) About 50 percent of the traffic handled by the Alaska Rail- 
road is for the account of the military. The same rules apply to both 
military and civilian shippers except that special tariff quotations 
may and have been made to the military. 

(6) The railroad has in effect eight labor agreements signed with 
representatives of its employees that have been negotiated in collec- 
tive bargaining conferences. The railroad also has a considerable 
body of operating rules. 

(c) All of the tariffs issued by the railroad deal, of course, with the 
use of the facility which is public property. 

The formulation of tariffs is a highly technical matter and public 
participation is not deemed feasible. Interested parties, however, 
have the right to protest or, as in the case of unions representing 
employees, the right to participate in the rulemaking process. 

The Alaska Railroad does not use advisory groups in connection 
with rulemaking. 

10. No. The answer to both (a) and (6) parts of this question is 
that the railroad does not observe these practices. 

11. While there is no statutory requirement in this regard, tariffs 
generally are issued on 30 days’ notice on rate increases and 10 day’s 
notice on rate decreases. In a few instances emergency situations may 
require less than 30 and 10 days’ notice, respectively. There have been 
5 instances in which this has been done during the last 2 years. 

12. The authority outlined in answer to question 1 does not distin- 
guish between emergency and other rules except that the railroad is 
authorized in title 48, United States Code, section 301, to carry pas- 
sengers free “in cases of general epidemic, pestilence, or other calami- 
tous visitation.” 

13. The principle rules issued during 1955 and 1956 concern tariffs 
and labor agreements. (Representative copies of such rules are on 
file with the committee.) 

14. The principal rulemaking standards in the Railroad’s Enabling 
Act is the requirement that tariff rates shall be “equal and uniform.” 
No problems of meaning have been encountered and this standard 
has = ad been changed. No legislative changes have been sought or 
secured. 


I 
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BONNEVILLE POWER ADMINISTRATION 


1. (a) The Bonneville Power Administration is a power-marketing 
agency. It disposes of the electric energy output of the following 
projects in the States of Washington, Oregon, Idaho, and Montana: 


Albeni Falls Hungry Horse 
Big Cliff Lookout Point 
Bonneville Chief Joseph 
Chandler McNary 
Detroit Roza 

Dexter The Dalles 


Grand Coulee 


The disposition of such power and energy entails the establishing of 
rates and charges at which the energy is sold. 

(6) Sections 6 and 7 of the Bonneville Project Act of August 20, 
1937, as amended (16 U. S. C., secs. 832e, 832f), provide for the estab- 
lishment of rate schedules for the sale of electric energy produced at 
the Bonneville project. Such schedules may provide for uniform rates 
or rates uniform throughout prescribed transmission areas. Rates 
become effective upon confirmation and approval by the Federal 
Power Commission. Rate schedules are to i fixed “with a view to 
encouraging the widest possible diversified use of electric energy” 
but are to be set up on a basis which will return revenues sufficient to 
recover the cost of producing and transmitting electric energy, in- 
cluding the amortization of the capital investment over a reasonable 
period of years. The rates are to be determined with due regard to 
and predicated upon the fact that electric energy is developed from 
waterpower created as an incident to the construction of a naviga- 
tion a constructed at Bonneville site. Rate schedules for sale of 
electric energy produced at Bonneville Dam project must be based 
upon allocation of costs as made by the Federal Power Commission. 

Section 9 (c) of the Reclamation Project Act of 1939 (43 U.S. C., 

sec. 485h (c)), contains provisions which govern the disposition of 
electric power and energy generated at certain projects constructed 
by the Bureau of Reclamation. Rates must be established at such 
level as in the Secretary’s judgment will produce revenues to cover an 
appropriate share of the annual operation and maintenance cost and 
interest on an appropriate share of the construction investment at not 
less than 3 percent and such other fixed charges as the Secretary deems 
yroper. 
Section 5 of the Flood Control Act of December 22, 1944 (16 
U. S. C., sec. 825s), contains provisions relating to the sale by the 
Secretary of the Interior of electric power and energy generated at 
reservoir projects constructed by the Corps of Engineers of the De- 
partment of the Army. This section provides that the power shall 
be transmitted and disposed of at the lowest possible rates to con- 
sumers consistent with sound business principles, that rate schedules 
are to be confirmed and approved by the Federal Power Commission, 
and that the schedules shall be drawn having regard to the recovery 
of the cost of producing and transmitting the electric energy, includ- 
ing the amortization of the capital investment allocated to power over 
a reasonable period of years. 


95899—57—pt. 5——-5 
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The Columbia Basin Project Act governs the sale of power and 
energy generated at the Grand Coulee Dam project. Section 1 of this 
act (16 U. S. C., sec. 835), makes the provisions of the Reclamation 
Project Act of 1939 applicable to this project. 

The River and Harbor Act of March 2, 1945 (59 Stat. 10, 22), gov- 
erns the sale of power and energy gener: ated at McNary Dam.’ See- 
tion 2 of this statute makes the Bonneville Project Act applicable to 
the power from the McNary Dam. 

The act of June 5, 1944 (58 Stat. 271), governs the sale of power and 
energy generated at the Hungry Horse Dam. Section 1 of this statute 
creates a geographical preference for the State of Montana and also 
downstream areas. This preference is in very general terms. Vir- 
tually no standards are set out in this statute to govern contracts for 
the sale of power from this project. 

The sale of electric power and energy generated at the Chandler 
powerplant, Yakima project, Kennewick division, is governed by the 
act of June 12, 1948 (62 Stat. 382). Section 3 of this : statute requires 
the Secretary to establish rates to produce power revenues sufficient to 
cover costs of operation and maintenance, amortization of the invest- 
ment in power facilities on a 66-year basis with interest at not less 
than 21% percent, and also the return of a portion of the irrigation 
costs assigned for return from power revenues. 

(c) The powers authorized by the Bonneville Project Act were 
originally conferred by statute upon the Administrator of the Bonne- 
ville Power Administration. By Reorganization Plan No. 3 of 1950 
(5 U.S. C., sec. 481, note), all functions of all other officers of the De- 
partment of the Interior and of all its agencies were transferred to 
the Secretary of the Interior. C ‘onsequently, the present statutory au- 
thority is vested in the See retary of the Interior. 

The other acts mentioned vest the power to dispose of electric power 
and energy in the Secretary of the Interior. The Federal Power Com- 
mission must approve rates fixed under the Bonneville Project Act, 
and section 5 of the Flood Control Act of 1944. 

Rates for electric power and energy are formulated by the Bonne- 
ville Power Administration and receive secretarial review and ap- 
proval before they are submitted to the Federal Power Commission 
for confirmation and approval as required by law. 

2. See answer to question 1. 

3. Category I: The Bonneville Power Administration has no pro- 
cedural rules as such. 

Category II: The substantive rules of BPA are limited to those gov- 
erning the establishment of rates for sale of power, for wheeling, and 
for other services rendered by the agency, including the general con- 
tract provisions, general rate schedule provisions and principles and 
procedures for establishing computed demand, and provisions for 
interchange. 

(a) In order to establish its various schedules of rates, BPA collects 
pertinent data about the cost of rendering the services that are to be 
made available; data upon the prospective production of power; and 
data on the prospective market for power. The agency has divisions 
which bring together these three classes of data. The Branch of 
Finance and Accounts maintains a complete collection of cost data 
relating to all costs of investment in property, organization schedules, 
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depreciation of property by units, costs of operating and anata nne 
the power facilities used in the production of electric energy, overhea 
costs, and all other costs that can be attributed to the enterprise in 
which the agency is engaged. 

The Power Operations Branch maintains complete records of the 
productive capacity of the various projects at the generators and that 
available at the load centers. This includes complete historical rec- 
ords, so far as available, of steam flow of the Columbia River system. 
There is available also a body of data relating to the non-Federal power 
production facilities in the region and the contribution which they 
make to the total amount of power of all classes; firm, interruptible, 
dump and secondary, which may be marketed. 

The Branch of Customer Service and Power Requirements contin- 
uously studies regional and local load conditions. ‘The Branch surveys 
power requirements far in advance of their development. It main- 
tains close informational contact with all non-Federal power market- 
ing agencies in the region, all industrial enterprises in the region, and 
all Federal agencies which utilize electric energy. From this informa- 
tion it is able to project. the load growth of the region. 

The various power distributors, all of which are non-Federal utili- 
ties, make continuing load studies and cooperate with BPA in obtain- 
ing, as accurately as possible, forecasts of future loads and load 
growths. 

(6) All agencies interested in rates and changes in the general con- 
tract provisions or in the general rate schedule provisions of BPA are 
given notice when actions are taken relating to these matters. BPA 
maintains area offices and district offices at strategic points in the 
Pacific Northwest, and the managers of these offices are in frequent 
consulation with Bonneville’s customers. They visit in the office of 
the customers and are visited by the management of their customers. 
When action is pending in connection with rates or rate provisions, 
these matters are ordinarily discussed first in conferences at area and 
district offices with these agencies. In addition, customer meetings are 
held periodically (approximately four times a year) when all of these 
pending changes are discussed by members of the staff of BPA, who 
are familiar therewith, and who receive comments from the persons 
present at the customers’ meetings. In addition, the customers are 
invited to make studies of the various proposals and submit written 
comments thereon. No formal notices are usually given, but every 
effort is made to inform every person interested in the matter. 

(c) There are no formal hearings when rate changes or other changes 
are made in the substantive matters of the agency. The meetings are 
limited to the informal customer meetings and to special conferences 
held for negotiation purposes between members of the staff of BPA 
and the customers, either in the various areas and districts or at the 
headquarters office. If the particular proposal is of public interest in 
the area, there is public participation in the matter through the Colum- 
bia Basin Interagency Geunnitio which has a large number of public 
representatives, and the Bonneville Advisory Council, which holds 
several metings annually at various points in the Northwest and which 
represents governmental agencies, chambers of commerce, trade asso- 
ciations, labor unions, and all others who, in behalf of the public, have 
an interest in the disposition of Federal power. This public participa- 
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tion is designed to give opportunity for full discussion and to acquaint 
the agency “with public opinion upon the Federal power program. 

(d) At the various meetings of customers, CBIAC, Advisory Coun- 
cil, oral and written statements are presented, sometimes by the Ad- 
ministrator in person, sometimes by members of his staff who have 
been designated to prepare and give such statements of Federal re- 
source development. If proposed changes in policy or program ob- 
jectives especially affect any particular ‘customers or other interested 
groups, they are so advised in writing. During the entire period 
that the proposed change is under discussion and vending, there is 
a continual effort on behalf of BPA and its staff to discuss the reasons 
for the proposed action. 

(e) Mimeographed copies of BPA’s rate schedules, general rate 
schedule provisions, general contract provisions, and all other matters 
which woud be classed as substantive rules are a matter of public 
information. 

Category III: Power-sales policy has been enunciated by BPA in 
many different ways, but ordinarily through prepared statements. 
Some policies have been expressed in letters. Policy changes take 
ene from time to time, and the answers relating to (a), (4), (e), 

(d), and (e) in connection with the statements of policy Ww ald paral- 
lel the various information given in connection with substantive 
rules. A statement on minor policy y matter might be issued in a letter 
to a particular interested customer. If there is a major policy matter 
affecting any large group of Bonneville’s customers, or any segment 
of public interests, all of the notices to interested groups are available 
as public information and are given to all interested parties. 

Category IV: If a matter should arise calling for interpretation of 
a policy, a rate provision, or a general contract provision, the same 
procedure would be followed as in connection with the making thereof. 
If it were an interpretation affecting but a single customer, it would 
probably be handled by correspondence or conference between mem- 
bers of the staff of BPA and members of the staff of that customer. 
The office of the regional solicitor advises the Bonneville Power Ad- 
ministrator and his staff with reference to the legal interpretation of 
the BPA rates, power contracts, and policies. If the interpretative 
rule were one of wide interest, the procedure described under category 
II would be followed. At this time, the interested customers or 
groups are given notice and the opportunity to attend meetings with 
BPA when the entire matter would be discussed. 

Category V: Statements of this nature are prepared by personnel of 
the agency. 

Category VI: BPA has no rules relating to such matters as this, 
except those which have been issued by the Secretary of the Interior 
(43 C.F. R., pt. 2). 

Category VII: See answers under category IT. 

Categories VIII and IX: Not applicable to BPA. 

Category X: The major function of BPA is to negotiate power- 
sales contracts in order to dispose of the power generated at Federal 
dams. General contract provisions have been formulated, generally 
a standard procedure has been established for negotiating such con- 
tracts, and a staff of specialists in contract preparation and negotia- 
tion has been brought together. All interested customers and the 
public generally are invited to discuss contracts which present major 
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matters which are unusual, controversial, or involve changed princi- 
ples and to participate publicly in the matter. All contracts of BPA 
not having security classification are a matter of public information. 

Category XI: From time to time, pamphlets have been prepared 
containing various authoritative statements of Bonneville’s power- 
sales policies. They contain also statements of wheeling policies and 
other matters incidental to the sale of power. 

Category XII: BPA has not rules of practice. 

Category XIII: Rules relating to agency management organization 
and personnel are prepared by the staff of the agency. Department 
rules and rules of the Civil Service Commission also are applicable. 
BPA also negotiates labor agreements with the labor unions com- 
prising the Columbia Power Trades Council. While such rules are 
not published, they are open to inspection by the public. 

4. (a) None. 

(b) None. 

(c) None. 

5. (a) Views of interested parties may be submitted either in writ- 
ing or orally. Where it is important to have the statement made in 
exact terms, the agency urges interested parties to submit their views 
in writing. 

(b) No form is prescribed for written submissions. They may 
be in any form which the party submitting them desires. They may 
be submitted informally in letters or as memorandums. 

(c) There is no pertinent statutory or other authority for oral 
submission, but, in the continuous series of conferences and con- 
sultations going forward at all times betwen the Bonneville staff 
and those interested in its contracts, the positions taken by various 
parties are usually submitted orally. This is on an informal basis, 
and BPA welcomes any statement which is made. 

(d) to (g) Inapplicable. 

6. (a) As indicated above in answer to question 3, the agency does 
afford public participation in the various steps involving rates, policy 
matters, and contract standards, although it is not required by statute 
to do so. Public participation is invited because the program, opera- 
tions, and activities of the BPA are matters of vital interest in the 
economy of the Pacific Northwest. The agency feels that it owes a 
duty to the public to enable it to participate as fully as possible in 
its activities. 

(2) There is no sts itutory requirements for notice or hearing. 

The statutes governing the sale of power require that the rates 
be. reviewed at least once every 5 years. This circumstance requires a 
complete procedure for assembling all of the data of costs and pro- 
jecting the data for cost for the next 5 years, together with all infor- 
mation available on the production and market for power in order to 
meet the statutory rate standards. The procedures for handling these 
modifications or amendments of the rate schedules are uniform, and 
virtually the same procedure is carried out at each 5-year period. 
Consultation and informal hearings are held in connec tion with such 
modifications and amendments. 

In some cases, special circumstances require that special contract 
provisions be introduced or that special rate modifications be made. 
In all such cases, the procedures of establishing these contract and 
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rate changes are uniform, and all interested parties are given full 
opportunity to advocate or oppose the changes. If the changes i in- 
volve modification of rates, these must be approved by the F ‘ederal 
Power Commission. 

8. Although there are no formal procedures, any customer may, at 
any time, initiate requests for siianilnateie or changes in their power- 
—_ or other contracts. 

9. A small proportion of the rules made by BPA involve matters 
relating to agency management or personnel. Most of the rules made 
by BPA involve the management of public property and contracts 
relating to public property. This public property is the power and 
energy generated at hydroelectric projects owned by the United 
States. In matters concerning rules related to contracts for such 
public property, the BPA regards public participation as desirable. 
It obtains public partic ipation in the manner stated above. The 
agency uses an advisory group, the Bonneville Advisory Council, in 
connection with unusual matters affecting such contracts and rate 
matters. See question 3. 

10. (a) No. 

(b) No. 

11. (a) The question is not applicable to BPA. Rates are ordi- 
narily filed with the Federal Power Commission approximately 6 
months prior to the time they are to be made effective, and the Federal 
Power Commission ordinarily approves them about 2 months prior 
to the time they are to become effective. 

(3) This question is not applicable to BPA. 

There is no such specific statutory authority. The question 
ihe not seem to be applicable to BPA. 

Rules issued during 1955 and 1956 related to (a) rates and rate 
procedures, and () contracts of various types. [A copy of the BPA 
wholesale power rate schedules, and examples of contracts, to some 
of which are attached the BPA general rate schedule provisions and 
general contract provisions, are on file with the committee. | 

14. (a) As to each separate statute, the meaning and intent of Con- 
gress is usually fairly clear. However, operations thereunder almost 
universally present questions requiring interpretation. The most 
difficult question of all relates to the fact that BPA is required to 
market the power of the various dams through an integrated system. 
The power is pooled, and this follows the frequently expressed in- 
tention of Congress. However, the statutes are sometimes conflicting 
because of the fact that different general statutes have been adopted 
for Army dams, Reclamation dams, and, in some cases, special statutes 
for specific dams. 

(6) It is not possible to answer this question briefly. The opinions 
of the General Counsel of BPA during the 20 years that the agency 
has been in existence fill several volumes and cover a very wide range. 
Among the most difficult questions relating to problems of meaning 
are: 

(1) Preferences and priorities, which are expressed somewhat 

differently in each of the statutes. 

(2) The problem of integration of the system for uniform 

rates. 

(3) Problems growing out of the different types of power 

available owing to the physical characteristics of a hydroelec- 
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tric system. The language used in the statutes and in the legis- 
lative history must be applied to the changing circumstances 
under which — is produced and transmitted because of 
waterflow changes 

(c) In some instanc es, new projects are authorized by Congress, 
and slightly different language is used from that formerly used. As 
these changes take place, “they must be studied to ascertain whether 
Congress is changing its statutory standards. Some of the changes 
are minute and others are quite far reaching. However, they have 

resulted in greater complexity of the overall problem. 

(d) In power contracts many of the specific provisions are left to 
agency discretion. Rigid statutory provisions relating to the voltages 
at which electric energy must be delivered, the points of delivery at 
which power shall be “delivered, whether power should be delivered 
at single points of delivery or multiple points of delivery, whether 
the rates should be based upon specific costs to individual customers, 
or classes of customers, and what precise form the rate structure 
should take would be impracticable. Ordinarily the statutes are 
silent as to such details. 


(e) No. 


SOUTHWESTERN POWER ADMINISTRATION 


1. (a) Section 5 of the Flood Control Act of December 22, 1944 
(16 U.S. C., sec. 825s) contains provisions relating to the sale by the 
Secretary of the Interior of electric power and energy generated at 
reservoir projects constructed by the Corps of Engineers of the De- 
partment of the Army. This section provides that rate schedules for 
the sale of power shi ill be drawn having regard to the recove ry of the 
cost of producing and transmitting certain electric power and energy, 
including the amortization of the capital investment allocated to 
power over a reasonable period of years. It also states that rate 
schedules shall become effective upon confirmation and approval by 
the Federal Power Commission. It also provides that power shall be 
transmitted and disposed of at the lowest possible rates to consumers 
consistent with sound business principles. 

(6) The Secretary of the Interior is authorized to exercise this 
function of ratemaking. 

(c) Secretarial Order No. 2771, dated October 8, 1954, which super- 
seded Secretarial Order No. 2135, dated November 21, 1945, designates 
the Southwestern Power Administration as the marketing agent for 
surplus electric power and energy generated at the following sources 
pursuant to the act of December 22, 1944: 


Blakely Mountain Table Rock 
Denison Fort Gibson 
Narrows Tenkiller Ferry 
Norfolk Whitney 


Bull Shoals 


Secretarial Order No. 2771 delegates to the Administrator of South- 
western Power Administration authority to enter into contracts for 
the sale or interchange of electric power and energy in the perform- 
anec of the functions of marketing electric power and energy. 
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Under this delegation SPA prepares preliminary drafts of power 
rate schedules and compensations, and supporting analyses for con- 
sideration by the Assistant Secretary—Water and Power Develop- 
ment. When the Assistant Secretary and the Administrator of the 
Southwestern Power Administration have reached agreement as to the 
proposed rates, the Southwestern Power Roniniecion prepares the 
final draft of rates and compensations and the final supporting analy- 
ses. These final documents are then transmitted to the Assistant 
Secretary for submission by him to the Federal Power Commission 
for confir mation and approval of rates and c ompensations for the sale 
of power in accordance with the provisions of section 5 of the 1944 act 
These rate schedules include special rates and compensations inc luded 
in individual contracts with customers and general rate schedules for 
application to the sale of specific classes of electric power and energy. 

2. See answer to question 1. 

3. The Southwestern Power Administration has no procedural rules 
as such. 

(a) Substantive rules include rate schedules, contract provisions 
and procedures for billing determinations. Data necessary for rate- 
making are now compiled from cost allocation studies prepared by the 
Department of the Army for the multiple-purpose projects listed in 
answer to 1 (¢), actual and estimated costs of transmission and mar- 
keting to this Administration, elements bearing on conditions and 
applic ations of service, and information obtained from discussions 
with customers and potential customers as to the value of electric 
power and energy. By interagency agreement, final costs to be allo- 
cated to power for these and other projects constructed by the Corps 
of Engineers will be agreed upon by the Department of the Army, 
the Department of the Interior, and the Federal Power Commission. 

(6) Prior to submitting proposed rate schedules to the Assistant 
Secretary—W ater and Power Development, interested customers and 
potential customers in the area are notified of the proposed changes 
in rates, orally and in writing, during meetings held for that purpose 
in the offices of this Administration in Tulsa, Okla. 

(c) Invitations to attend these meetings are issued to all customers 
and to potential customers, and any person may attend. 

(qd) The Administrator of this Administration orally presents the 
reasons for the proposed changes in rates, and provides each of the 
persons present with a previously prepared statement of the costs 
underlying the proposed rates for electric power and energy, and the 
effect of the proposed rates on the average prices to be paid by each 
class of customer. 

(e) Rate information is transmitted to interested customers by 
registered letter. Actions taken by the Federal Power Commission 
concerning confirmation and approval of rates are published in the 
Federal Register. 

4. There are no statutory provisions relating to ratemaking by this 
sa ation which require notices or hearings. 

5. (a)—(c) See answers to question 3 

(a) throweh (7) not applicable. 

(a) The practice of this Administration in affording public par- 
ticipation in ratemaking was explained in answer to question 3. 
While this participation is not required by statute, the advance notice 
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to customers and potential customers, and the oral discussions in meet- 
ings with those customers, was decided upon as being in accord with 
the intent of the 1944 act. 

(6) Not applicable to this Administration. 

7. See answers to questions 1 and 3 

8. No formal procedures although any customer may at any time 
initiate requests for amendments, adjustments, and changes in their 
power contracts. 

9. (a) None. 

(6) The Administration has some rules in this category. 

(c) Electric power rates of this Administration are applicable to 
the disposition of electric power generated at the Federal facilities 
mentioned in question 1. 

The participation by customers and potential customers in the prob- 
lems concerned with ratemaking has been discussed in the answers to 
question 3, and it has also been stated in answer to question 6 (a) 
that such participation was undertaken in accordance with the intent 
of the 1944 act. 

This Administration works actively with the Advisory Committee 
on Power for the Southwest and with all classes of customers in the 
area in developing its rates. 

10. No. 

11. Not applicable to this Administration. 

12. There is no statutory authority to issue emergency rules. 

13. Rules issued during 1955 and 1956 relate primarily to the dis- 
position of power and operating procedures, criteria and. limitations 
in accordance with the 1944 act, appropriation acts of the Congress, 
and local circumstances in regard to power supply and requirements. 
[A copy of the SPA schedule of rates for wholesale firm power service 
is filed with the committee. Brief statements with respect to three 
power contracts also are on file with the committee. | 

14. (a) It is believed that the intent of Congress is usually reason- 
ably clear. However, the administration of the 1944 act and annual 
appropriation acts generally requires administrative determinations 
and interpretations. 

(>) The problems of meaning that have been encountered have been 
studied by representatives of the Office of the Solicitor and of the 
General Accounting Office over a period of years. Problems of inter- 
pretation of the extent of contract obligations and the marketing of 
power at uniform rates from an integrated system as well as the legality 
of certain contracts have been encountered. The interpretation of 
legislative history and language used in congressional committee 
reports has been necessary. 

(c) Congressional standards, as set forth in the 1944 act, have not 
been changed since they were enacted on December 22, 1944. 

(7) The broad terms of the 1944 act require the exercise of a great 
deal of judgment by the Administration in the marketing of power 
under the provisions thereof. The specific contract provisions are left 
to the discretion of the Administration. 

(e) No. 
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SOUTHEASTERN POWER ADMINISTRATION 
The Southeastern Power Administration markets electric power 


and energy under section 5 of the Flood Control Act of December 22, 
1944 (16 U.S. C., sec. 825s) generated at the following projects: 


Wolf Creek John H. Kerr 
Dale Hollow Philpott 
Center Hill Cheatham 
Allatoona Old Hickory 
Clark Hill Jim Woodruff 


The operations of the Southeastern Power Administration present 
no features that are particularly distinctive from those of the Bon- 
neville Power Administration and the Southwestern Power Admin- 
istration. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., September 4, 1957. 
Hon. Wiii1am L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D.C. 

Dear Mr. Dawson: There are attached answers to part IT of the 
questionnaire on administrative organization, procedure, and prac- 
tice with respect to the Office of Oil and Gas, Bureau of Land Man- 
agement and Geological Survey and with respect to appeals to the 
Secretary of the Interior involving rights to lands and minerals 
owned by the United States. 

This completes the submission of material by the Department 
under part II of the questionnaire. 

Sincerely yours, 
D. Oris Brastey, 
Administrative Assistant, Secretary of the Interior. 


OFFICE OF OIL AND GAS 
Part II 


The principal functions of the Office of Oil and Gas are concerned 
with the economic and technological developments in the petroleum 
industry and with the coordination of the interests and activities of 
the United States Government in that field. Enforcement of the 
Connally Act (15 U.S. C. sec. 715), through supervision of the in- 
vestigation and reporting functions of the Federal Petroleum Bo: ird, 
is the only function of the Office of Oil and Gas which is perfor med 
pursuant to a general grant of rulemaking authority (15 U.S. C. see. 
(15d). However, there is no authority in the act under which 
either the Office of Oil and Gas or the Board is permitted or required 
to perform adjudication functions of a judicial or quasi-judicial na- 
ture. The investigation reports of the Board are forwarded to the 
Department of Justice, which agency finally determines whether or 
not prosecution under the act should be initiated in the United 
States district court. 


SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 579 
BUREAU OF LAND MANAGEMENT 
Part It 


1. Under the general authority contained in title 43, United States 
Code, section 2, the Director of the Bureau of Land Management 
exercises quasi-judicial powers in performing— 
executive duties appertaining to the surveying and sale of the public lands of the 
United States, or in anywise respecting such public lands, and also, such as 
relate to private claims of land, and the issuing of patents for all grants of land 
under the authority of the Government (U. S. v. Winona & St. Paul Railroad 
Company, 67 Fed. 948, 955, affd. 165 U. S. 463). 

(a) Title 43, United States Code 

(a) Title 43, United States Code, section 1-15. 

(db) The Secretary of the Interior, with power vested in him to 
authorize the performance of any of his functions by officers, agencies, 
and employees of the Department of the Interior. 

(c) The Bureau of Land Management, area offices, State offices, and 
land offices. 

. See answer to question 1. 

3. The procedural practices and rules in the classes of adjudication 
exercised by the Bureau of Land Management required by statute or 
the Constitution to be determined on the record after opportunity for 
an agency hearing are divided roughly in (A) grazing, and (B) non- 
grazing. See Constitution of the United States, amendment V, and 
U.S. v. Keith O'Leary (63 I. D. 341), in addition to the discussion 
following. 

(A) Grazing 

There is no specific statutory or constitutional provision establish- 
ing procedural practices and rules in grazing adjudications. How- 
ever, indirect reference to procedural practices and 7 is made in 
section 9 of the T aylor Grazing Act (48 U.S. C., see. 315h), which 
provides: 

* * * The Secretary of the Interior shall provide by appropriate ‘rules and 
regulations for local hearings on appeals from the decisions of the administra- 
tive officer in charge in a manner similar to the procedure in the land depart- 
ment, *.* * 

Categories I through IV—(a) through (%): Procedural practices 
and rules are contained in title 43, Code of Federal Regulations, sec- 
tions 161.9, 161.10, and part 221. 

(B) Nongrazing 

Section 7 of the act of August 13, 1954 (30 U.S. C., sec. 527), and 
section 5 of the act of July 23, 1955 (30 U.S. C., sec. 613), provide, 
respectively, for determinations as to multiple use of lands being 
utilized for mining operations and Leasing Act operations, and for 
determinations of the right of the United States to manage and dis- 
pose of vegetative resources and to manage other surface resources on 
unpatented mining claims. 

Section 572 (c), title 30, United States Code, provides, in part: 

* * * The procedures with respect to notice of such a hearing and the conduct 
thereof, and in respect to appeals shall follow the then established general proce- 


dures and rules of practice of the Department of the Interior in respect to con- 
tests or protests affecting public lands of the United States. * * *. 
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Section 613 (c) similarly provides, in part: 

* * * The procedures with respect to notice of such a hearing and the conduct 
thereof, and in respect to appeals shall follow the established general procedures 
and rules of practice of the Department of the Interior in respect to contests or 
protests affecting public lands of the United States. * * *, 

Categories I through IV—(a) through (%): Procedural practices 
and rules are contained in title 43, Code of Federal Regulations, parts 
185, 186, and 221. 

The established general procedures and rules of practice of the De- 
partment of the Interior with respect to other classes of adjudication 
affecting public lands of the United States are contained in title 43, 
Code of Federal Regulations, part 221. 

Categories V through VII are not pertinent to the Bureau of Land 
Management. 

4, See answer to question 3. 

(a) Written notice is given. 

(0) Hearings are held before examiners. 

(c) Written stenographic transcripts of hearing are kept. 

5. (a) Prior to an ‘appeal and in the initial adjudication stages, the 
parties may submit any relevant written matter, documents, technical 
or legal statements, etc., sustaining their views. On an appeal both 
appellant and appellee are permitted to submit their views in writing. 
A notice of appeal may include a statement of the reasons for - 
appeal and any arguments the appellant wishes to make (43 C. F. R 

991.2). If the notice of appeal did not include a statement of the 
reasons for the appeal, such a statement must be filed in the Direc- 
tor’s office within 30 days after the notice of appeal is filed. The 
appellant is permitted to file in the Director’s office additional state- 
ments of reasons and written arguments or briefs within the 30-day 
period after he filed notice of appeal (43 C. F. R. 221.3). If any party 
served with a notice of appeal wishes to participate in the proceeding 
on appeal, he must file an answer within 30 days after receipt of 
notice of appeal or statement of reasons where such statement v 
not included in the notice of appeal. If new or additional Pessoa are 
filed by the appellant, the adverse party has 30 days after receipt 
thereof within which to answer them (43 C. F. R. 221.5). 

(6) No form is prescribed for written submissions. 

(c) Parties may be permitted to make oral submissions in initial 
‘stages. Either an appellant or an adverse party may, if a hearing is 

desired to present evidence on an issue of eae request that the case 
be assigned to an examiner of the Bureau of Land Management for 
such a hearing. This request must be in writing and filed with the 
Director within 30 d: ays after the answer is due and a copy of the 
request should be serv ed on the opposing party or parties. The allow- 
ance of the hearing is within the discretion of the Director. The 
Director may, on his own motion, refer any case for a hearing on an 
issue of fact. Ifa hearing is ordered, the Director specifies the issues 
upon which the hearing is to be held (43 C. F. R. 221.6). 

The Director may, in his discretion, grant an opportunity for oral 
argument before him or a person designated by him (43 C. F. R. 
921.8). 

(7) Generally, any person, upon a proper showing of a real interest 
in the proceedings, is permitted to intervene. 
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Title 43, Code of Federal Regulations, section 161.10 (b) provides 
that any other person who in the opinion of the range manager may 
be directly affected by the decision on appeal will also be notified of 
the hearing, and such person may himself appear at the hearing, or 
by attorney, and upon a proper showing of interest, may be recognized 
by the examiner as an intervenor in the y appeal. 

(e) Consolidation of proceedings are recognized and permitted (43 
©. F. R. 221.2). In grazing appeals, when separate appeals are filed 
and the issue or issues involved are common to two or more appeals, 
they may be consolidated for purposes of hearing and decision (43 
C. F. R. 161.10 (a) (2)). 

(7) Generally, initial decisions are made by the land office man- 
ager, the State supervisor, or other authorized officers. 

“Title 43, Code of Federal Regulations, section 161.13 (e), provides 
that district advisory boards shall advise and make recommendations 
in certain grazing matters, such as qualifications, classification, and 
requirements of base property ; transfer and relinquishment of base 
property qualifications; grazing capacity of range; applications for 
all types of grazing licenses or permits; ¢c cancellation of licenses or 
permits when related to certain matters; ‘ange improvement fees; 
unit or allotment boundary fences; proper rules of fair range prac- 
tices; range improvement; special rules for the district within the 
meaning of 161.16; any other matter which they may desire to bring 
to the attention of the Director, or on which their advice may be 
requested. 

Title 43, Code of Federal Regulations, section 161.15 (b), provides 
that the range manager will act on an application to construct or 
maintain improvements under section 4 of the Taylor Grazing Act 
after reference to the advisory board and such action shall be final 
unless the applicant or any interested party appeals. 

Title 43, Code of Federal Regulations, section 161.9, provides that 
applications for grazing licenses or permits will be considered first 
by the advisory board, which then makes its recommendation to the 
range manager, and, if the recommendation is to any extent adverse 
it shall set. forth the reasons therefor. 

Title 43, Code of Federal Regulations, section 221.76 (c), provides 
that in proceedings before an examiner the Director may require, in 
any designated case, that the examiner make only a recommended 
decision and that the decision and the record be submitted to the Di- 
rector for consideration. The Director then makes the initial decision 
in the case. This decision shall inelude such additional findings and 
conclusions as do not appear in the recommended decision and the 
record shall include such rulings on proposed findings and conclu- 
sions submitted by the parties as have not been made by the examiner. 
(See also 43 C. F. R. 161.10 (e) (2) to the same ree pt 

(g) An appeal may be made to the Director (48 F. R. 221.1) 
and from him to the Secretary of the Interior aia the provisions 
of title 43. Code of Federal Regulations, section 221.31. 

6. (a) Yes. In order to permit expression of the parties’ views, 
both for and against. 

(b) None. 

7. Prior to the filing of a notice of an appeal the officer rendering 
the decision may modify, amend, or repeal his decision. Such action 











582 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


generally occurs when it appears or is discovered that the decision 
was erroneous, or contained a mistake of law, fact, or policy. This 
action may be taken even though the result of the decision is not 
changed. If an appeal has been ‘filed the officer may not then modify, 
amend, or repeal his decision, but such action is taken by the appellate 
officer within his discretion. Such action may be taken by the officer 
upon his own initiative, or upon application by a party to the proceed- 
ing for reconsideration. There is no regulatory procedure established 
and each case is treated on an ad hoc basis. Upon determination that 
a decision should be modified, amended, or repealed, the prior decision 
is generally vacated and an appropriate decision issued. 

‘Action upon a decision of the officer is generally suspended as the 
result of an appeal. 

8. There is no such procedure. Instead, adjudication is made as a 
matter of course and unless based on facts shown by the official records 
includes evidence supplied by the party whose claim is adjudicated. 
Any party to a case who is adversely affected by a decision of an officer 
of the Bureau of Land Management other than the Director, or persons 
signing for the Director, has the right of appeal to the Director (43 
C. F. R. 221.1). 

Any party adversely affected may appeal to the Secretary of the 
Interior from a final decision of the Director, whether such final deci- 
sion is on an appeal or is an original decision, except from such a 
decision which, prior to promulgation, has been approved by the 
Secretary. No appeal, however, may be taken from a decision of 
the Director affirming a decision of a subordinate official of the Bureau 
in any case where the party adversely ae shall have failed to 
appeal from.the decision of such official (43 C. F. R. 221.3 1). 

(See exhibits on file with the committee for adjudications made in 
1955 and 1956.) 

9. The adjudications made by the Bureau of Land Management 
involve the classification “public property” under (c). 

10. (a) Adjudications made by the Bureau of Land Management 
after informal proceedings generally either recite or show on their 
face that all relevant matter presented to the Bureau has been con- 
sidered. In adjudications conducted in formal proceedings by way 
of appeal a recitation of relevant facts, law, and arguments made is 
set forth in the decision. 

Submissions of matter presented to the agency generally are not 
listed or categorized in the recital, but are usually referred to in perti- 
nent detail and considered in the decision. 

(6) No, except as specified in regulations relating to particular 
matters. In'‘some cases formal questions are presented to claimants 
for their answers. 

11. Categories (c), (d), (e), and (g) are not pertinent to the 
Bureau of Land Management. 

The adjudication of cases in the Bureau of Land Management in- 
volve those concerning “public property” under category (/) 

As to categories (a) and (6) and (/) to the extent not included in 
(a) and (6), the procedures for adjudicating such cases are the same 


) 


as set forth in answer to question 3 and are generally controlled by 


title 43, Code of Federal Regulations, part 291, The usual rule of 


judic ial review is applicable to decisions involving questions of fact 


$$ $—_— nse 
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and law, that is, the Secretary’s findings of fact are not disturbed if 
there is evidence supporting such findings of fact. 

12. All adjudications by the Bureau of Land Management fall with- 
in category (f) “public property” in question 11. All Bureau de- 
cisions are subject to appeal to the Secretary. They are not subject 
to appeal to the courts but after adverse decision by the Secretary 
may be taken there by appropriate action. 

13. All » except the grazing and nongrazing cases set forth in answer 
to question 3 3 under (a) and (b). 

14. Some Saar aa function is involved in administering the 
many public land laws contained in titles 30 and 43 of the United 
States Code, and in that respect the question is practically impossible 
to answer as each factual situation and question presented may, or 
may not, involve the meaning and intent of Congress as expressed 
either in the statutory langu: age or in the legislative history. 
Whether or not the meaning and intent of Congress is sufficiently 
clear and easily susceptible of implementation is dependent upon 

2ach factual situation. However, as to each adjudication function of 
the Bureau, in general, no unusual difficulty has been encountered in 
determining the meaning and intent of Congress. See answers to 
part I of this questionnaire. 

(a) and (6) No unusual difficulty has been encountered. 

(c) No important congressional changes in standards pertaining 
to adjudication have been made in connection with the laws adminis- 
tered by the Bureau of Land Management. 

(d) See answers to part I of this questionnaire. 

(e) and (f) No matters left to agency discretion in the field of 
adjudication have been encountered which are believed to need greater 
statutory specification of standards. 

15. None. 

16. (a) The Department’s rules governing practice expressly 
* ognize the right of a party to be represented by an attorney (43 

° Fae ° R., pt. B}, 

(5) Title 43, Code of Federal Regulations, section 221.95 (d) pro- 
vides that service of any document relating to the proceeding upon 
the attorney representing the party will be deemed to be service on 
me p arty he represents. 

The decision generally names adverse parties upon whom the 
its ice of appeal and statements of reasons and other documents relat- 
ing to the appeal must be served (43 C. F. R. 221.4 and 221.34). Title 
43, Code of Federal Regulations, section 161.10 (b), provides that in 
a grazing appeal to an examiner that at least 30 days before the date 
set for the hearing the range manager will notify the appellant of the 
time and place of the hearing, and any other person who in the opinion 
of the range manager may be directly affected by the decision on 
appeal will also be notified . a hearing. In proceedings under the 
act of July 23, 1955 (30 U. .. sec. 61: 3), certain prescribed notices 
are given if “public ation ind by personal service or registered mail 
(43 C. F. R., pt. 185). In proceedings under the act of August 13, 1954 
(30 U. S. C., see. 521, et seq.), certain prescribed notice is given by 
public ition and by personal service or registered mail (43 C. F. R.. 
pt. 186). In other matters with respect to notice of hearing, and the 
conduct thereof, and in respect to appeal, the rules of practice of the 
Department (43 C. F. R., pt. 221) are followed. 
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18. The Bureau is always willing to allow the parties to reach a 
settlement of the controversy by consent if the proposed consent agree- 
ment is within statutory and regulatory requirements. Particular 
issues may be resolved in prehearing conferences by the examiner, who 
may in his discretion, on his own motion or on motion of one of the 
parties, or of the Bureau, direct a time and place for a prehearing 
conference to consider: (1) the simplification of the issues, (2) the 
necessity of alae to the pleadings, (8) the wossibility of ob- 
taining ‘stipulations, admissions of facts, and agreements to the intro- 
duction of documents, (4) the limitation of the number of expert 
witnesses, and (5) such other matters as may aid in the disposition of 
the ae (43 C. F. R. 221.69, 221.11, and 221.73). 

In the public sale of isolated or rough and mountainous tracts of 
land, title 48, Code of Federal Regulations, section 250.11 (b) (3) 
provides that where there is a conflict between 2 or more persons 
claiming a preference right of purchase, they will be allowed 30 days 
from receipt of notice within which to agree among themselves upon a 
division of the tracts by subdivisions. 

No proportion of cases so determined can be ascertained without 
examination of each individual case handled during the past 2 years as 
no figures have been kept of this type of determination. 

19. No. 

20. There is no statutory authority for issuing declaratory orders 
and such are not necessary in the adjudication of ‘public- land cases. 

21. The rules of practice and procedures have been developed from 
years of experience in application and use and have been designed to 
provide, as near as possible, uniform practices and proc edures with 
respect to the public-land laws, mining laws, and mineral-leasing 
laws. It is sometimes necessary to tailor procedures in the initial 
stages of adjudication to fit particular statutes, but procedures and 
pr actices on appeal to the Director have developed a uniformity to 
expedite adjudication. 

22. All of the Bureau adjudications are matters to be decided in the 
particular case (>). Case precedent is followed. 

23. Except for adjudications concerning grazing cases, the Bureau 
of Land Management did not have trial examiners until October 1956. 

There were 75 examiner’s decisions rendered in grazing cases dur- 
ing the period specified. 

See exhibits on file with the committee. Exhibits are reproduced 
from published reports of the Director of the Bureau of Land Man- 
agement. It should be noted that such reports are prepared on a 
fiscal-year basis and in that respect may differ in totals a those 
reported in answers to meres herein on a calendar-year basis. 
Reports for the fiscal year 1957 are as yet suaeblben and enalies 
figures for July, Angust, and September 1956 are not shown in ex- 
hibits pertaining to grazing operations. 

24. In April ‘of 1955 an Appeals Office was established in the Bu- 
reau of Land Management which considers appeals to the Director. 
Since the establishment of that office, during the period of April 1955, 
through September 1956, a total of 3,140 cases were disposed of by 
decision. No figures are available for the period prior to April 1955 
for appeals other than grazing cases. There were a total of 53 graz- 


ing decisions rendered during the period specified on appeals to the 
Director. 
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In offices below the Director statistics have not been maintained as 
to the number of decisions entered in contested proceedings. How- 
ever, exhibits show adjudications of all kinds whether or not an ele- 
ment of contest appears. 

25. See exhibits (as to grazing only). Statistics and figures have 
not been maintained as to other adjudication hearings. 

26. (a) See exhibits (as to grazing only). Statistics and figures 
have not been maintained as to other cases. 

(6) There were 42 examiner decisions filed in grazing cases dur- 
ing 1954 and 1955. (See answer to question 23.) 

(c) Seven grazing appeal decisions were entered by the Director, 
7“ review of trial examiner decisions. (See answer to question 23. y 

On appeals to the Director: Grazing cases, 1 year, 7 months. 

Other types of appeals: No records kept, but estimated at not less 
than 1 year. 

28. (a) In grazing cases known as section 3 cases, the average time 
is within 5 days. No means is available for determining average time 
in other cases, either grazing or nongrazing. (See answer to question 
23.) 

(b) No means available for determining. 

(c) Average time in all types of cases on appeal to the Director is 
estimated as l year. (See answer to question 27.) 

29. No means are available for making such an estimate. 

30. (a) Grazing, 20; nongrazing, 1,709; total, 1,729. 

(6) Grazing, 1 year, 3 months; nongrazing, 1 year. 

(c) Grazing, 5; nongrazing, 1,451. 

Note.—The foregoing figures pertain to appeals to the Director. 
For adjudications prior to appeal to the Director see exhibits to which 
attention is again called to the fiscal-year basis of preparation. Ex- 
hibits for July, August, and September, 1956, are included. 

(6) Petition on an appeal is a matter of right and all such petitions 
are acted upon and considered. 

The doctrine of stare decisis is followed in adjudication in the 
Bureau of Land Management and in decisions of the Director without 
distinction as to classes of cases. However, prior decisions may not 
be followed if distinguished on facts or law, or where an established 
interpretation of law is erroneous. Departure also may be made 
where policy or public interest requires. 

32. Decisions of the Director are furnished to each of the inter- 
ested parties and their attorneys. Copies of the decision are filed 
in the case record and are available and open to inspection by the 
public. Copies of decisions are furnished to other than the interested 
parties upon request at a small charge. A bureauwide distribution 
is made of all decisions to State supervisors and all local land offices, 
and are open and available to the public. Other interested govern- 
mental agencies are also furnished copies of decisions. Files of all 
decisions are kept in the Director's office and are available for public 
inspection. 

On the same date that a decision is rendered by the Director the 
copies become available to the public and are distributed bureauwide 
and to the offices mentioned above. 

Publication of decisions of the Secretary are made in bound vol- 
umes of Decisions of the Department of the Interior (referred to as 
I. D.) and are published yearly. 


95899—57—pt. 56 
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1. The Geological Survey exercises quasi-judicial powers in render- 
ing decisions or issuing orders with respect to development operations 
on mineral permits or leases on lands or interests therein owned or 
controlled by the United States. These operations include the devel- 
opment of coal and oil and gas lands, and the mining of potash, oil 
shale, sodium, phosphate, sulfur, gold, silver, and quicksilver, and 
other nonmetallic minerals, including silica sand. Generally, in re- 
lation to mineral leasing, the Geological Survey classifies the land, 
designates known geologic: al struc tures, recommends the rates of roy- 
alties—not fixed by law—and the terms of proposed leases as they 
affect operations, including the lessee’s responsibilities to operate his 
lease, supervises operations in the field, determines the amount of, 
and collects, royalties on production, and approves unit and com- 
munitization agreements. 

(a), (0), and (ce). The Secretary’s authority with respect to devel- 
opment operations on such mineral permits and leases arises from the 
general and specific statutes cited in the answers to ea 1 and 
2, part I, of this questionnaire. The regulations of the Secretary (30 
C. F. R., pts. 211, 216, 221, 293, 295, 296, 231, and 250) have delegated 
certain supervisory functions with respect to these mineral develop- 
ment operations to the field supervisors of the Geological Survey. In 
the exercise of those functions the field supervisors make initi: al deci- 
sions or issue original orders. ‘The regulations further provide a pro- 
cedure under which the orders or decisions of the field supervisors 
may be appealed to the Director (30 C. F. R. 211.4 (g), 216.3, 221.66, 
226. 11, 231.32, 231.33, and 250.81). 

2. Except to the extent indicated in the answer to question 1, there 
is no general grant of authority to the Director or the field super- 
visors to make any or all adjudications nec essary for the administra- 
tion of “relevant” acts. 

3. There are no adjudications by the Geological Survey which are 
required by statute or the Constitution to be determined on the record 
after opportunity for an agency hearing. 

4. The Geological Survey has no adjudication functions which, by 
ria require notice, hearing, or record of hearing. 

The pertinent proc edures and practices of the Geological Survey 
are sentinels concerned with ex parte orders and decisions in connection 
with development and production operations on mineral permits and 
leases on lands owned or controlled by the United States. These de- 
cisions and orders are rendered under authority of the operating regu- 
lations referred to in the answer to question 1, above, which regula- 
tions are incorporated by reference in mineral permits and leases. 
Thus, the permittees and lessees agree to subject their operations to 
the supervisory orders and decisions of the field supervisor. These 
do not involve adversary proceedings and the appeal procedures estab- 
lished by the Secretary under the regul: itions referred to in the answer 
to question 1 (a) are merely for the purpose of giving mineral per- 
mittees and lessees of the United States the opportunity to be heard 
and obtain review of the decisions and orders of field supervisors. 
Those procedures are not based on statutory requirements. 
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(a) Mineral permittees or lessees adversely affected by an order or 
decision of a field supervisor are free to submit factual or legal argu- 
ments in support of their position or views. 

(6) No forms are required or provided for written submissions. 

(c) The regulations provide that oral argument in any case pending 
before the supervisor or the Director will be allowed on motion in 
the discretion of such officer (30 C. F. R. 221.66, 250.81, 226.11). 

(d) Intervention not applicable in view of the ex parte nature of 
the proceedings, as explained above. However, see title 30, Code of 
Federal Regulations, part 226, as to unit or cooperative agreements. 

(e) Not applicable; see subsection (d), above. 

(f) Initial decisions are rendered by the field supervisors; recom- 
mended decisions as such are not normally made, though recommenda- 
tions are made by the supervisor whose decision is being appealed. 

(g) The regulations referred to in the answer to question 1 (a) 
provide for appeal to the Director from any decision or order of field 
supervisors. 

6. (a) Adjudication of administrative orders and decisions of field 
supervisors is provided for in the regulations referred to in the answers 
to questions 1 (@) and 5; this adjudication is in the form of the review 
of such orders or decisions by appeal to the Director. (If this ques- 
tion relates to adjudication on the basis of a hearing record, no such 
formal hearings are provided for and the question would be inappli- 
cable to Geological Survey procedures. ) 

(6) Nostatutory requirement for notice or hearing. 

7. Decisions or orders of the supervisor or the Director may be 
modified, amended, or repealed on their own motion or on the motion 
of the party adversely affected, or by decision of the Director on appeal, 
where it appears that a decision or order was erroneous or based on a 
mistake of law, fact, or policy. Suspension of initial decisions or 
orders pending their review on appeal is provided for when authorized 
by the Director in cases where it is determined that such suspension 
will not be detrimental to the interests of the United States, and upon 
submission and acceptance of adequate indemnity bond. (See 30 
C. F. R. 221.66.) These matters are handled on an ad hoe basis. 

8. It is not clear what this question comprehends in referring to a 
“petition for an adjudication.” With respect to the procedures within 
the Geological Survey, its only possible application would be to appeals 
for review of decisions or orders of the field supervisor under the regu- 
lations referred to in the answer to question 1 (a). (See also, answers 
to questions 5, 6, and 7.) If the questions refer to original proceed- 
ings, the regulations do not provide for a right to petition for a formal 
hearing, though written submission of views or arguments may be 
made at any level of the proceeding (see answer to question 5 (a)) 
and the presentation of oral argument is provided for by regulation 
and allowed at the discretion of the officer before whom the matter 1s 
pending. (See answer to quest ion 5 (e@).) 

Under the established procedure a petition or request for the amend- 
ment or setting aside of an order or decision of a field supervisor, or 
the Director, would be treated either as an appeal under the regulation 
or as a request for reconsideration which would be handled in accord- 
ance with the regulations referred to in the answers to questions 1 (@), 
5. 6, and 7. 
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During 1955 and 1956 the Geological Survey received no formal 
petitions for the amendment, setting aside, or reconsideration of the 
decisions rendered by the Director on appeal, although 2 appeals to 
the Secretary from decisions of the Director were filed in that period ; 
also, the Director rendered 4 decisions on appeal from orders or deci- 
sions of the field supervisors during that period. 

). All orders or decisions rendered by field supervisors, or by the 
Director on appeal, concern subparagraph (c) only—i. e., public 
property—except the relatively and proportionately few whe h may 
concern management or per sonnel matters. 

10. (a) Decisions on appeal rendered by the Director or decisions 
of field supervisors made after informal proceedings invariably recite 
the relevant facts whether presented by the appell: int or not. Liter- 
ally the decisions do not usually state in so many words that all rele- 

vant matters submitted have been considered. Normally, the decisions 
do not list or categorize the submission. 

(6) The rules of procedure do not designate the type of submissions 
which will be considered as relevant, but the regulations outline the 
showing that must be made to justify a favorable decision. 

11. In general, the procedures in the Geological Survey involve only 
categories (0) and (f), though in some instances decisions may in- 
volve i inspections or tests by the field supervisors of the development 
and production operations of a mineral permittee or lessee within the 
meaning of category (d). Because of the very small number of ap- 
peals taken to the Direc tor from decisions or orders of the field super- 
visors, and because there is no occasion for public hearings, there are 
no rules of practice governing Geological Survey procedures except as 
indicated in title 30, Code of. Federal Regulations, sections 211.4 (g), 
216.3, 221.66, 226. 11, 931.32, 231.33, and 250.81. 

In most cases the rules provide for a period of 20 days within which 
an appeal to the Director may be filed from an order of the field super- 
visor (e. g., 30 C. F. R. 221.66, 226.11, 250. 81), though in a few limited 
types of cases the appeal period allowed i is 10 days. (e. g., 30 C. F. R. 
911. 4 ( (g), 216.3). The regulations in title 30, ¢ ‘ode of Federal Regu- 
lations, sections 221.66, 296, 11, and 250.81 (under which nearly all 
the sm: all number of appeals taken in recent years have been filed) re- 
quire that the appeal incorporate or be accompanied by such written 
showing and argument on the facts and law as the appellant may deem 
adequate to justify reversal or modification of the order or decision 
appealed from. The supervisor then transmits the appeal and accom- 
panying papers to the Director with a full report and recommenda- 
tions. As has already been stated, oral argument of any case pending 
before the supervisor, or the Director, is allowed on motion in the dis- 
cretion of such officer and at a time to be fixed by him. 

All adjudications by the Geological Survey fall within category 
(7), 1. e., public property, though to the extent that determinations of 
fact are involved, they also fall in c: itegory (6) and occasionally within 
category (d), as explained above in ‘the answer to question 1. The 
very limited number of appeals to the Director filed in the past 3 years 
(only 5) indicate that a proportionate figure for each of these cate- 
gories would be meaningless. All such appeals fall within category 
(c) of question 9, i. e., public property. 

13. None of the adjudication procedures within the Geological 
Survey is required by statute to be determined on the record after op- 
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portunity for agency hearing. However, the regulations do provide 
for oral argument on motion and in the discretion of the field super- 

visor or the Director, as has been already referred to in the answer to 
question 5 (c). 

14. There is no adjudication function or procedure, as such, which 
is required by statute to be performed by the Geological Survey. The 
Secretary has established the adjudication procedures referred to 
herein in order in that mineral permittees and lessees of the United 
States may have the opportunity to be heard and obtain review of de- 
cisions or orders of the field supervisors. The authority for the Secre- 
tary to so act arises both from general statutes giving him general 
supervision of the public lands (43 U.S. C., sees. 2, 1201) and from 
specific statutes under which he is directed to vaeiation: the minerals 
in lands owned or ey by the United States (e. g., Mineral 
Leasing Act of 1920, 30 U.S. C., sec. 181, et seq.; Outer Continental 
Shelf Lands Act, 43 U.S. C. , $e. 1331, et seq.). 

In the course of the administration of these minerals under the vari- 
ous acts of Congress applicable thereto, the standards set by Congress 
have at various times been found to be inadequate whereupon new legis- 
lation has been recommended to the Congress and enacted. For 
example, the Mineral Leasing Act of 1920, supra, has been amended 
and supplemented numerous times when it was found from experience 
in its administration that such changes or supplementation were 
needed. Inthe administration of that act and the many other statutes 
relating to mineral development on lands owned or controlled by the 
United States, the Secretary has many areas of discretion which are 
either committed to him expressly (e. g., 30 U.S. C., secs. 184, 187, 192, 
226, 226e) or by way of general authorization to prescribe necessary 
and proper rules and regulations and to do any and all things necessary 
to carry out and ace omplish the purposes of the act (e. g., 30 U. S. C., 

189). 

There appear to be no circumstances under which the Geological 
Survey considers that time, the nature of the proceeding, and the 
public interest do not permit giving interested parties a full oppor- 
tunity to present their cases. ‘How ever, in the course of supervising 
actual operations on mineral permits and leases it is necessary in the 
interests of the United States as owner of the lands that permittees 
and lessees be required to comply with orders and decisions of the 
field supervisors during the pendency of an appeal (unless suspension 
thereof is authorized in writing by the Director or the Secretary), 
and the Secretary has included this requirement in the regulations 
(e. g., 30 C.F. R. 221.66). 

16. (a) The Department’s rules governing practice expressly recog- 
nize the rights of parties to be represented by counsel (43 C. F. R., 
pt. 1). 

(6) The Geological Survey follows the generally established rule 
that service on an attorney constitutes service on the party. (See 
43 OC. F. R. 221.95 (d).) 

7. Decisions rendered by field supervisors, or by the Director on 
appeal, are normally served only upon the parties affected thereby 
since those proceedings are ex parte (see answer to question 5, above) 
and normally do not affect the interests of others. Matters of general 
or public interest are handled in accordance with departmental proce- 
dures governing publication in the Federal Register. 
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18. This question is not applicable since adjudication proceedings 
within the Geological Survey are ex parte. 

19. The Geologie: il Survey does not issue declaratory orders, as such, 
and there are therefore no agency rules thereon. However, in a sense 
most of the orders or decisions of field supervisors are declaratory 
in nature in that they define the obligations and requirements of a 
mineral permittee or lessee under the law and regulations governing 
the operation of his permit or lease. Upon request of the mineral 
permittee or lessee, the field supervisor normally renders an opinion 
or decision defining those obligations or requirements as they apply 
to the mineral operations on the subject permit or lease. 

20. See the answer to question 19. 

21. In view of the nature of the adjudication functions of the Geo- 
logical Survey at the field supervisor level and the very limited num- 
ber of appeals to the Director under the regulations providing for 
review of orders or decisions of field supervisors (see regulations 
cited in answer to question 1), no specialized procedural steps have 
been developed unless the provisions for discretionary hearings by 
the supervisor, and the Director, could be considered as such (see an- 
ares to question 5 (c)). 

It is not clear how the distinction between (a) and (6) is ap- 
plicable to the procedures within the Geological Survey. Nearly all 
adjudications by the Geological Survey are concerned with an alleged 
violation of rules, regulations, or the terms of a mineral lease or per- 
mit, and also with questions of fact with respect to individual mineral 
operations thereon which must be interpreted and decided in the light 
of those rules, regulations, and terms. Decisions in appeals to the 
Director are decided on the basis of case precedent to the extent that 
such precedent is pertinent and therefore applicable. 

23. The Geological Survey does not have trial examiners. 

24. The decisions rendered within the Geological Survey are not 
contested proceedings in the sense of being a contest between adverse 
parties, but, rather, are ex parte proceedings involving the develop- 
ment and production operations on a mineral permit or lease. The 
Director, Geological Survey, rendered decisions in a total of 5 appeals 
under the regulations referred to in the answer to question 1, during 
1954, 1955, and 1956. 

25. No formal hearings or oral arguments were requested or held 
by the Director, Geological Survey, during 1954, 1955, or 1956. How- 
ever, a number of informal discussions of the questions involved in 
the five appeals filed during those years were held with appellants, at 
their request, by the Director or members of his staff. 

26. See answer to question 25. 

27. Appeals decided by the Director, Geological Survey, during 
1955 were pending an average of 6 months. 

28. (a) Trial examiners are not used in the Geological Survey. 

(6) Same. 

te) Six months. 

29. The time consumed in rulemaking functions and in the con- 
sideration and decision of appeals within the Geological Survey is 
negligible in comparison to all other functions of the agency. 

30. (a) There were no appeals pending before the Director, Geo- 
logical Survey, as of October 1, 1956. 
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(b) See (a) above. 

(c) One appeal was decided by the Director, Geological Survey, 
during 1956. 

(d) In one case, the decision of the supervisor was affirmed. 

31. Stare decisis is followed in deciding appeals to the Director, 
Geological Survey, without distinction as to classes of cases. How- 
ever, a departure from established precedent may be made in ex- 
tremely rare cases wherein a new policy is deemed to be required in 
the public interest or where an established interpretation of law is 
believed to be erroneous. 

32. Interested parties are served with copies of all appeal deci- 
sions rendered by the Director. Since these are ex parte decisions 
they are not given general publication. However, a copy of any such 
decision is given any member of the public on request. 


APPEALS TO SECRETARY OF THE InTERIOR INvoLvinG Ricuts to LANDS 
AND MINERALS OWNED BY THE UNITED STATES 


PART II 


The Secretary of the Interior exercises quasi-judicial powers in 
deciding appeals taken to him by persons adversely affected by de- 
cisions of the Director of the Bureau of Land Management and of 
the Director of the Geological Survey. 

(a) and (6) There is no specific statutory provision establishing 
a procedure for appeals to the Secretary. At the most there are a 
few statutory provisions recognizing that rules of procedure of the 
Department provide for appe: als, but even there no specific reference 
is made to appeals to any specified officer. For example, section 9 
of the Taylor Grazing Act provides that the Secretary shall provide 
by rules and regulations for local hearings on appeals from decisions 
of the administrative officer in charge in a manner “similar to the 
procedure in the land department” (43 U. S. C., 1952 edition, sec. 
315h). And, more recently, section 7 (c) of the act of August 13, 
1954 (30 U.S. C., 1952 edition, Supp. III, sec. 527 (c)), and section 
» (c) of the act of July 23, 1955 (30 U.S. C., 1952 edition, Supp. IT, 
sec. 613 (c)), which provide for certain proceedings against mining 
claims, provide that procedures with respect to hearings and in re- 
spect to appeals shall follow established rules of practice of the 
Department. 

The statutory authority of the Secretary to act on appeals stems 
from specific statutes directing him to administer such statutes and 
from general sae giving him general aaa of the public 
lands (43 U. S. C., 1952 edition, sees, 2, 1201). In delegating au- 
thority to the ‘dies tive directors and their subordinates to act under 
these statutes he has provided for the review of their decisions on 
appeal. The power to provide for and to decide appeals is simply 
incidental to the administration of the public land laws. 

(c) The Solicitor has been delegated authority to act on appeals 
to the Secretary from decisions of the Director of the Bureau of Land 
Management and from decisions of the Director of the Geological 
Survey in proceedings relating to lands or interests in lands (order 
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2509; amendment No. 16, sec. 23). This authority has been redele- 
gated to the Deputy Solicitor (Solicitor’s regulation 4). 

2. Except to the extent indicated in the answer to question 1, there 
is no general grant of authority to the Secretary to make any or all 
adjudic ations necessary for the administration of relevant acts. 

This question seems to be directed at procedural practices and 
olan governing hearings required by the Administrative Procedure 
Act. As there are no heari ings at the stage of an appeal to the Secre- 
tary, no answer is required here. 

4, This question also is inapplicable to appeals taken to the Secre- 
tary. 

5. It is not clear whether this question relates only to hearings, but 
it will be answered with respect to appeals. 

(a2) Both appellants and appellees are permitted to file briefs or 
other written arguments in support of or against an appeal (43 C. F. R. 
221.33, 221.35; the references to these and other sections of the rules 
of practice are to the rules as amended effective May 1, 1956, 21 F. R. 
1860). 

(6) No forms are required for written submissions. 

(c) Oral arguments on appeals are permitted in the discretion of 
the Secretary (43 C. F. R. 221.36). 

(d) Intervention is not provided for the rules of practice, but gen- 
erally any person having a real interest in the proceeding is permitted 
to intervene on request. 

(e) Consolidation of proceedings is recognized by the current rules 
(43 C. F. R. 221.32, as amended September 28, 1956, 21 F. R. 7622 
but was usually permitted before the specific recognition in the rules. 

(f) Initial or recommended decisions are not, of course, rendered on 
appeals to the Secretary since decisions on such appeals constitute the 
final administrative determination of a proceeding. 

(g) There are no appeals from decisions of the Secretary (or Soli- 
“e's or Deputy Solicitor). 

This question appears to relate to hearings. As stated before, 
a! ings are not held in connection with appeals to the Secretary. 

7. Decisions by the Secretary are modified, amended, or repealed in 
particular cases only where it appears that the decision was erroneous 
and prejudicial toa party or contained a mistake of law, fact, or policy, 
which it is deemed important to correct even though the result of the 
decision is not changed. The action is practically always taken only 
upon a request by a party or by an agency of the Department for 
reconsideration of the decision. There is no regulatory procedure 
for making such a request and each is treated on an ad hoc basis. If 
it is determined that a decision should be changed in some respect, 
the procedure is usually to issue a supplemental “decision which con- 
tains the corrective action. Changes in decisions are relatively rare. 

As for suspension of decisions, this has occurred in a few cases where 
the decision has been promptly attacked in court by a losing party 
and he asks that the decision be suspended or else he will seek an 
injunction against effectuating the decision. If no interests of the 
Government. will suffer because of a suspension, it has been agreed 
sometimes that the decision will not be put into effect pending the 
termination of the litigation. Again. the procedure here is not pre- 
scribed by any rule and the matter is handled on an ad hoc basis. 
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8. Considering petitions for adjudication as meaning appeals to the 
Secretary, there were 162 appeals received in 1955 and 134 in 1956. 
Two hundred and three appeals were disposed of in 1955 and 143 in 
1956. 

As for petitions for the amendment or setting aside of adjudica- 
tions, they may be deemed to include petitions or requests for recon- 
sideration of secretarial decisions on appeals. These were referred to 
in the answer to question 7. There is no right to file such petitions in 
the sense that the Department’s rules of practice do not provide for 
such petitions. They are, however, invariably given some consider- 
ation and a reply made. Thirteen requests for reconsideration of 
secretarial decision were received in 1955 and 10 in 1956. Two deci- 
sions were modified upon reconsideration during that period. 

No reconsiderations during the 2 years were initiated by the De- 
pe rg: with respect to secretarial decisions. 

All the decisions rendered by the Secretary on appeals from the 
pales of Land Management and Geological Survey concern (ce) ; 
i. e., public property. 

10. This question is not clear as it pertains to the type of appeals 
under consideration here. Decisions on appeals invariably recite all 
relevant facts whether presented by the appellant or not. Literally 
the decisions usually do not state in so many words that all relevant 
— submitted to the Secretary have been considered. 

Appeals to the Secretary could be said to involve only catego- 
ries "(b) and (f), and (0) overlaps into (f). That is, in land deci- 
sions involving questions of fact and law, the usual rule of judicial 
review would obtain—the Sec retary’s findings of fact are not to be 
disturbed if there is evidence supporting them. 

In the Department the procedure for handling land appeals is set 
forth in title 43 Code of Federal Regulations, “part 2921. Starting 
with a decision rendered by the Director of the Bureau of Land Man- 
agement, the aggrieved party is required to file a notice of appeal 
within 30 days after service of the decision on him. If he does not 
state the grounds of appeal in his notice, he is required to state such 
grounds within 30 days after filing the notice. He m: iy file briefs in 
support of his appeal. All adverse parties, if any, must be served by 
the appellant, and they may file briefs. Upon the completion of the 
filings by all parties, the papers filed and the case file are studied by 
the Branch of Land Appeals, Office of the Solicitor, and a proposed 
decision is prepared for the signature of either the Solicitor or the 
Secretary. No hearing is held but in a few cases, upon request by a 
party, oral argument is heard. 

All land appeals fall in category (f) of question 11. To the 
extent that determinations of fact are involved, they also fall in cate- 
gory (6). It would be impractical to estimate with any accuracy 
the proportion of cases falling in category (6). Every case would 
he 7 to be examined. 

. Probably 95 percent of appeals reaching the Secretary do not 
salle a hearing. Generally speaking, they involve applications for 
privileges on public or acquired lands. Included would be applica- 
tions for oil and gas and other mineral leases, small tract leases, public 
sales of land, homestead and desert land entries, rights-of-way, etc. 
Other appeals involve questions arising with respect to operations 
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under leases or permits, such as whether rental is due, renewal 
permitted, default has occurred, etc. 

14. It is not clear what is meant by “each adjudication function.” 
If it refers to every statute under which some adjudication is required, 
the question is practically impossible to answer. To begin with, there 
is a myriad of public land laws—witness title 43, United States Code, 
1952 edition. Then, under many of the laws there is a great variety 
of separate questions that can arise, each of which may involve ques- 
tions of congressional intent. For example, consider the Mineral 
Leasing Act of 1920 (30 U.S. C., 1952 edition, sec. 181 et seq.) only as 
it relates to oil and gas. Questions can arise as to the classes of land 
subject to leasing, the Secretary’s discretion in leasing, the terms of 
leases, rentals and royalties due, the effect of assignments and relin- 
quishments, priority of applic ations, and many other questions. The 
answer to all the questions may lie in ascertaining what Congress in- 
tended, whether there is any discretion in the Secretary, etc. 

15. There appear to have been no circumstances, at least in the last 
10 years, when the Secretary found that time, the nature of the pro- 
ceeding, and the public interest did not permit giving all interested 
parties an opportunity to present their cases. 

16. (a) The Department’s rules governing practice eee recog- 
nize the rights of parties to be represented by counsel ( + ws 
pt.1). 

(6) The rules of practice recognize that service on an attorney is 
service on the party (48. C. F. R. 221.95 (d)). 

The Department’s rules of practice provide that decisions by the 
Director of the Bureau of Land Management will name adverse par- 
ties who must be served by an appellant (43 C. F. R. 221.54). 

The Department does not mitiate attempts to have parties settle 
by consent a controversy on appeal. Such settlements, of course, are 
welcomed and encouraged if the Department is apprised of the possi- 
bility of a settlement. Thus, if parties desire a delay in deciding an 
appeal to see if a sett lement can be worked out, action will be suspended 
on the : auppe: al. 

19. Declaratory 5 orders are not involved in ap PP eals to the Secret: ry. 
Appeals involve actual controversies in actual cases. 

20, See answer to que stion 19. 

The rules of practice in land cases are probably not specialized 
in ihe sense of this question although they are tailored to fit the precise 
organization of the Department in respect to handling land matters 
and have — from decades of experience in use. Perhaps the 
provision for discretionary hearings on issues of fact in appeals to 
the Director may be considered specialized but this does not concern 
appe ‘als to the Secretar y. 

22. It is not at all clear what the distinction is between categories 
(a) and (b). Perhaps (a) refers to cases deemed to be governed by 
regulations whereas (/) is intended to refer to cases for which there 
are no regulations. In any event there is no practical way of breaking 
down appeals into the two categories. Whatever the categories may 
be, case precedent is followed in deciding appe “als. 

23. This does not concern appeals to the Secretary. 

24. Twenty-one decisions at the secretarial level were issued in con- 
tested proceedings during the period specified. These were proceed- 
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ings in which hearings were traditionally held for the reception of 
testimony with opportunity for cross-examination. In an indefinite 
number of other cases, the proceedings were adversary in the sense 
that conflicting parties were involved but no hearings were held. 

25. This does not concern appes - to the Secretary. 

26. Same answer as to question 2 

7. The aver ‘age time that was sae to decide an appeal to the 
Secretary in 1955 was 614 months. This was the time elapsing be- 
tween receipt of an appeal i in the Secretary’s office and the date of the 
decision. 

28. (a) and (b) These do not concern appeals to the Secretary. 

(c). See answer to question 27. 

29. This question is not applicable to the present discussion of the 
appellate functions of the Secretary. 

30. (a) Considering “petitions” to mean appeals there were 58 ap- 
peals pending on October 1, 1956. 

(6) These appeals were pending an average of 414 months. 

(c) One hundred and twenty-four appeals were disposed of during 
the first 9 months of 1956. 

(d) There were 103 affirmances, 9 reversals, and 12 modifications 
of the decisions appealed from. 

31. Stare decisis is followed in deciding appeals to the Secretary 
without distinction as to classes of cases. Of course, on exceptional 
occasions, a departure may be made from established precedent where 
it is though desirable to do so, e. g., where a new policy is deemed re- 
quired in the public interest or where an established interpretation 
of law is believed to be erroneous. 

32. Decisions on appeals to the Secretary are divided into two cate- 
gories: (1) those believed to decide an important or novel question 
of law or to announce an important change of policy or otherwise to 
be of special interest to the public; and (2) decisions which are 
routine in nature or not of particular interest to the public. Decisions 
in the first category are published monthly in the form of preprints 
or advance shenkas which are bound at the end of the year in the form 
of an annual volume of the Interior Decisions (I. D.’s). The pre- 
prints are sold by the Superintendent of Documents. The average 
date of the latest decision in a preprint is 1 month and 19 days before 

the preprint is issued. 

Unpublished decisions are mimeographed by the Department. 
They are available to the public on a paid subscription basis or on a 
free per copy basis. 

Files of all decisions are kept in the Office of the Solicitor in Wash- 
ington, D. C., and are available for public inspection. 

As far as the interested parties are concerned, they are usually sent 
a typed copy, if a decision is to be published, and a mimeographed 
copy, if a decision is not to be published. 

With respect to appeals from the Director of the Geological Sur- 
vey, the answers to questions 1-4, 6-10, 11 (first paragraph), 12-15, 
16 (a), 18-23, 25, 26, 28, 29, 31, and 52 are expressly or generally ap- 
plicable. The procedures described in the answer to some of the other 
questions generally are followed in handling appeals from the Geo- 
logical Survey but they are not prescribed by any regulations. One 
or two answers also pertain to data not pertinent to Survey appeals. 

In short, because of the very limited number of appeals from the 
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Director of the Geological Survey, there have not been adopted more 
than the sketchiest of rules of procedure or practice. There are 
hardly more than a few regulations giving a right of appeal - the 
Secretary. (See 30 C. F. R. 211.4 (g), 216. 3, 221. 66, 226.11, 231.32 
231.33.) Yet generally the same general procedures is followed in 
handling Survey appeals as BLM appeals. 
May 23, 1957. 
Hon. Wiii1am L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D.C. 

Dear Mr. Dawson: There are attached answers to part IT of the 
questionnaire on administrative organization, procedure, and prac- 
tice with respect to the Bureau of Mines and with respect to the pro- 
bate of Indian estates, contract appeals, and tort and irrigation 
claims. 

Sincerely yours, 
D. Oris Brastey, 
Administrative Assistant Secretary of the Interior. 


BUREAU OF MINES 
Parr II. ApsupicaTIon 


Questions relating to specific functions and acts administered by 
the Bureau of Mines are answered herewith under relevant titles 
in response to questions Nos. 1 to 5, inc usive, and 14 of the question- 
naire. Questions Nos. 6 to 13 and 15 to 32, inclusive, not being tied 
to specific functions and acts, are answered separately under the title 
“Questions 6-13 and 15-32.” 


FEDERAL EXPLOSIVES ACT 


1. (a) Issuance and revocation of licenses for manufacture, dis- 
tribution, and use of explosives (50 U.S. C., sec. 129). 

The act is operative only when a state of war exists or a national 
emergency has been declared by proclamation of the President. 

(5) Licensing agents designated by Director of the Bureau of 
Mines may issue licenses. Director may issue and revoke licenses 
subject to appeal to Secretary of the Interior. By Reorganization 
Plan No. 3 of 1950, effective May 24, 1950 (set out after 5 U. S. C., 
sec. 481), all functions of the various offices and bureaus of the De- 

artment were vested in the Secretary of the Interior. However, 
oe Secretary’s order No. 2563 of May 24, 1950 (15 F. R. 3193) 
all functions vested in the Secretary by Reorganization Plan N 10. 3 
were transferred to the offices and bureaus of the Department. 

(c) Not delegated within the Bureau of Mines. 

2. Section 8 of the act (50 U.S. C., sec. 129) authorizes adjudica- 
tions mentioned in answer to question 1 (0). 

3. Category I: None. 

Category II: (a) Section 8 of the act (50 U.S. C., see. 129) re- 
quires notice with regard to refusal to licenses and revocation of 
license. The regulations (32 C. F. R. 1301.12, 1301.22) specify writ- 
ten notice. 

(6) None. 
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(c) through (f), refusal to grant license and revocation of license, 
all covered in title 32 Code of “Federal Regulations, sections 1301.12, 
1501.22. 

(g) through (4). None. 

Category III: Regulations provide that all the information and 
records in the possession of a licensing agent concerning any applicant 
for a license or a licensee shall be available to officials of the Federal 
Government and to State, ar! and city police officers and open 
to their inspection (32 C. F. Ri 1301. 13). The regulations in the 
same section also provide that infomation and records relating to 
appellate proceedings shall not be available to the public without the 
consent of the Director. 

(a) through (4). None. 

Categories IV to VII, inclusive: None. 

4. (a) and (d). Section 8 of the act (50 U.S. C., sec. 129) requires 
notice of a hearing with respect to revocation of ie ense for violations. 
Regulations specify details of notice and hearing (32 C. F. R. 
1301.22) ; also permit hearings on other actions where statute does 
not require hearing (32 C. F. R. 1301.12, 1301.22 

(c) None. 

5. Covered by answers to question 3. 

6-13 and 15-32. See separate title “Questions 6-13 and 15-32,” 
infra. 

14. (a) Yes. 

(6) None. 

(c) No changes have been made. 

(¢Z) In all areas of adjudication the agency has full discretion (50 
U.S. C., secs. 127, 129) 

(e) No. 

(7) Answered in (e) above. 


TITLE Il, FEDERAL COAL MINE SAFETY ACT 


l. (a) Pursuant to section 203 of the act (380 U. S. C., see. 473), 
findings and orders are made with respect to safety requirements. 
Pursuant to section 206 of the act (30 U. S. C., sec. 476), appeals may 
be taken to the Director. Under section 202 of the act (30 U.S. C.. 
sec. 472 (b)) a cooperative plan between the Bureau and a St: ate 
agency to effectuate the purposes of title II of the Federal Coal Mine 
Safety Act may be withdrawn by the Director upon notification to 
the State agency after reasonable notice and an opportunity for a 
hearing. 

(6) Representatives of Bureau of Mines authorized by the Director 
of the Bureau of Mines; the Director, on appeals. 

(c) See answers to (0). 

The act provides full authority (30 U.S. C., sees. 473, 476). 

3. Category I: None. 

Category If: Basic procedural practices and rules are included in 
the act itself. The following are the practices specified in the ques- 
tionnaire: 

(a) Always given. 

(>) No instances, but would be allowed. 

(c) No formalities required. 

(d) None. 
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(e) Allowed. 

(f) None necessary account informality of proceedings. 

(g) The informality of proceedings often amounts to ) this. 

(A) Allowed. 

(2) Allowed in suitable cases. 

7) None. 

(4%) All orders and findings amount to this unless the operator 
appe pals. 

Category III: See departmental regulations (43 C. F. R., pt. 2 

Categories IV to VII, inclusive: None. 

4. (a) Ww ritten notice of each finding and order of coal-mine inspec- 
tors must be given to the party affected (30 U. S. C., sec. 473 (f)). 

(6) Hearing (30 U. S. C., sec. 476). Required only if operator 
appeals to Director. 

(c) Record of hearing. None except as contained in moving 
papers. 

5. (a) through (d) Covered by answers to question 3. 

(e) No occasion or provision for. 

(7) No provision for. 

(7g) Section 206 of the act (30 U.S. C., sec. 476) provides for ap- 
peals to the Director by operators from. notices and orders of in- 
spectors. Section 207 of the act (30 U. S. C., sec. 477) provides for 
appeals by operators from decisions of the Director to the Federal 
Coal Mine Safety Board of Review. 

6-13 and 15-82. See separate title “Questions 6-13 and 15-32,” 
infra. 

14. (a) Doubtful. The act has been in effect only 4 years. 

(d) Meaning and application of various terms such as “mine,” 
“face,” ° (Eye ’ “first active entry.” 

(c) N 

(d) With respect to all findings relating to safety. See citations 
to act in 1 (a). 

(e) Doubtful. Need more experience. 

(f) None. 


PERMISSIBILITY TESTS 


1. (a) Determinations of permissibility of equipment used in coal 
mines (30 U.S. C., sees. 1, 3, and 5-7; and 30 U.S. C., sec. 482 (a)). 
(6) The Director of the Bureau of Mines. 
(c) Chief, Branch of Electrical-Mechanical Testing, Central Ex- 
periment Station, 4800 Forbes Street, Pittsburgh, Pa. 
All the adjudications are pursuant to general grant of authority 
in the act (supra). 
None. 
4. None. 
None. 
6-13 and 15-32. See separate title “Questions 6-13 and 15-32, 
infra. 
14. (a) Adequate. 
(6) None. 
(c) Nochanges. 
(d) In all areas of adjudication the agency has full discretion (30 
U.S. C., sec. 3, 5, 7, and 482 (a)). 
(e) No. 
(7) None. 


“ss 
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Questions 6-13 and 15-32 


(a) No adjudications are made except as required by statute. 

( b) None. 

7. In all areas of adjudication, decisions and/or opinions may be 
modified, amended, repealed, or suspended upon proper application 
and showing. Procedures are ad hoc—not uniform. 

8. No formal procedures for this purpose prescribed by the Bureau 
of Mines, but any interested person may petition formally or infor- 
mally for an adjudication or the amendment or setting aside of same. 
Any such petition is given proper consideration by the Bureau; and, 
if warranted by the circumstance es, notices and hearings thereon are 
accorded. No statistics are available on the numbers of petitions for 
adjudication during 1955 and 1956. 

9. (a) and (6). None. 

(c) Nostatistics. 

10. (a) No. 

(6) No. 

11. (a) Only adjudications of the agency under the Federal Coal 
Mine Safety Act are subject to subsequent trial of the law and facts 
de novo upon application to the Federal Coal Mine Safety Board 
of Review (30 U.S. C., sec. 477). Procedures as stated in answer to 
question 3, category II, under title “Federal Coal Mine Safety Act.” 

(6) Answered under question 3, Federal Coal Mine Safety Act. 

(c) None. 

(d) Decisions under Federal Coal Mine Safety Act rest solely on 
inspections or tests. The procedure for adjudication is set forth in 
answer to question 3 under that act. 

(e) None. 

(7) None. 

(g) None. 

12. Nostatistics. 

13. No statistics. Notices and orders of coal-mineé inspectors are 
made without agency hearing. 

15. None except peremptory orders of coal-mine inspectors in cases 
of imminent danger. 

16. (a) Yes. 

(6) No prescribed procedure. 

17 Publication in the Federal Register, posting of notices (Federal 
( _ Mine Safety), circulars, personal service, mail. 

The Bureau makes no adjudications in which the Government 
itself is not a party. It always encourages the other party to accept 

1 fair and legal decision. No statistics to determine proportion of 
cases. 

19. No. 

20. The agency has no occasion or authority for providing by rule 
for the issuance of declaratory orders. 

21. None. 

22. (a) and (6) No statistics. The agency does follow case 
precedent. 

The Bureau does not have trial examiners. 

24. 1954, 107; 1955, 156; and in the first 9 months of 1956, 65 

under Federal Coal Mine Safety Act. 





all 
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25. 1954, 2; 1955, 6; 1956, 1—all under Federal Coal Mine Safety 
Act. 

26. (a) Same as in answer to question 25. 

(6) None. 

(c) None. 

27. Approximately 2 days (i. e., contested cases under Federal Coal 
Mine Safety Act). 

28. (a) The agency does not have trial examiners. 

(d) serene in (a). 

(c) Same as in answer to question 27. 

29. No basis for estimate. 


PERMISSIBILITY TESTS 


30. (a) Twenty-six. 

(b) Norecords in Washington. 

(c) One hundred and ninety- “SIX. 

(d) Norecords in W ashington. 

31. The doctrine of stare decisis is followed in all classes of cases. 

32. Section 204 of the Federal Coal Mine Safety Act (30 U.S. C., sec. 
474) provides that findings and orders made pursuant to sections 203 
(30 U.S. C., sec. 473) and 206 of the act (30 U.S. C., sec. 476) shall be 
in writing and copies thereof shall be sent to the operator of the mine. 
The decisions are open for public inspection, but are not circulated or 
published in any other manner than prescribed by the act. 


PROBATE OF INDIAN ESTATES 


Probating of the estates of deceased Indians, including deter- 
mination of heirs, approval or disapproval of wills. 

(a) Title 25 United States Code, 1952 edition, sections 372, 373, pro- 
vide for ascertainment of heirs of deceased allottees, and approval or 
disapproval of wills disposing of allotments held under trust or re- 
strictions. 

(6) Secretary of the Interior. 

(c) Various field examiners of inheritance or hearing examiners. 
Full authority to probate restricted Indian estates under the au- 

thority cited in 1 (a). 

3. Category I: (a) through (4). These provisions apparently con- 
template proceedings where pleadings are filed. This is not the case 
with respect to probate proceedings involving Indian estates. Al- 
though notice of hearing is given, the examiners obtain testimony by 
oral statements at the hear ing by interested parties. 

Categories II-VII: Not involved. 

4. (a) Notice provided by statutory authority cited in 1 (a) to be 
posted and sent to all interested parties (25 C. F. R. 81.2, 81.4). 

(6) Hearing provided by statutory authority cited in 1 (a) ; testi- 
mony of w itnesses taken at the hear ing by examiner of inheritance. 

(c) By regulation (25 C. F. R. 81.14) examiner required to keep 
a complete record of the proceedings. 


(a) Affidavits or depositions may be introduced in evidence under 
regulation (25 C. F. R. 81.10). 
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(6) No particular form is required. 

(c) The usual type of submission is sworn testimony by witnesses 
at the hearing (25 C. F. R. 81.10). 

(7) No specific provision for intervention, but any person having 
« real interest in the proceedings may appear at the hearing and 
testify. 

(e) No provision for consolidation, and separate decisions made 
on each estate, although in many instances testimony may be common 
to one or more Indian decedents. 

(f) No provision for recommended decisions, since provision is 
made by regulations (25 C. F. R. 81.15-81.19) for an initial decision 
by the examiner and an appeal from his decision. 

(7) Any person aggrieved by examiner’s decision may appeal (25 
C. F. R. 81.19) to Sec retary of Interior within period of 60 dave. 

6. (a) Required to afford full adjudication pursuant to statutory 
authority under 1 (@) with respect to determination of heirs. Notice 
and hearing required by regulation on probate of wills (25 C. F. R. 
81.2). 

(6) None. 

7. General procedures are provided by the regulations for the filing 
of petitions for rehearing or reopening of the examiner’s decision 
(25 C. F. R. 81.17, 81. 18) and for appeals from the examiner’s de- 
C — to the Secretary of the Interior (25 C. F. R. 81.19). 

There is no provision for the initiation of adjudication by in- 
ona parties, since the examiner takes the initiative of setting a 
probate case for hearing upon an Indian’s death. Since a distine- 
tion is made between decisions by examiners and those at the agency 
level, it is presumed that the reference in this section to “petitions” 
received by the agency deals with the appeals from the examiners’ 
decisions prov ided by title 25, Code of Federal Regulations, section 
81.19, in which inst: ince the Solicitor acts on behalf of the Secretary 
of the Interior (sec. 25,17 F. R. 6793). During 1955, 27 appeals were 
received, and 34 oi were received in 1956. There were 22 ap- 
peals decisions in 1955, and 19 in 1956. No record is readily avail- 
able as to those cases where the agency initiates reopenings of decided 


cases, but it is estimated that the number would approximate about 
1 per month. 


None. 
10. (a) No. 
(6) No. 
Only (6) would seem to be pertinent in any respect (25 U.S. C., 
1952 edition, sec. 372), states that a determination by the Secretary 
shall be final and conclusive. Actions on wills, contained in title 25, 
United States Code, 1952 edition, section 373, are subject to review 
by the courts. Honovich v. Chapman (191 F. (2d) 761 (1951)). 
All fallin (6). 

Notice and hearing required in all probate proceedings before a 
decision by examiners. (See answer to question 6 (a).) No infor- 
mation as to proportional division between decisions determining heirs 
and decisions involving wills. 

14. (a) Yes. 

(6) Whether the authority to determine heirship and approve wills 
includes power to consider claims against an Indian’s restricted estate. 


95899—57—pt. 5-7 
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(c) Nochange. 

(zd) Under title 25, United States Code, 1952 edition, section 373 
(see 1 (a) ), “the Sec retar y of the Interior may ; approve or disapprove 
the will either before or after the death of the testator * * *,” but 
the Secretary’s decision or, rather, that of his authorized representa- 
tive, the examiner, will be based on the record. (In actual practice 
the approval of an Indian’s will occurs only after his death except 
where the will is approved as to form, 25 C. F. R., 1955 supp., 81.28). 

(e) No. 

(f) None. 

15. Full opportunity is given to present proof. 

16. (a) Interested parties may appear by enn admitted to 
practice in the State where the hearing is held (25 0. F. R. 81.7). 

(6) Examiner will send the attorney a copy of the notice of hearing, 
and the client is also furnished a copy. 

Under title 25, Code of Federal Regulations, section 81.2, notice 
of a hearing to determine heirs and to consider claims against an 
Indian’s estate are posted in 5 places, either on the reservation where 
decedent was a resident or in the vicinity of the proposed place of 
hearing. 

18. No provision for resolving controversies in Indian probate mat- 
ters by consent. 

19. No declaratory orders. 

20. No reason apparent to do so. 

In 1947 regulations were revised so as to provide for initial 
decisions by examiners instead of recommended decisions. No 
opinion can be expressed as to the desirability of extending this 
practice to other agencies. 

29. Approximately 10 percent of all cases decided upon violation 
of rules—others on matters to be decided in particular case, where 
precedents are followed. 

23. Examiners’ decisions in 1954, no statistical data available; 
1955, 1,953 decisions; in first 9 months of 1956, 1,920 decisions. 

24. These are construed as decisions on appeals taken from deci- 
sions by examiners of inheritance; i. e., 1954, 18; 1955, 22: first 
months of 1956, 19. 

Hearings after notice are required by statute in proceedings 
conducted by examiners (see 1 (a)). Upon appeal no further hear- 
ings are conducted unless the examiner’s decision is reversed and the 
ease remanded for further hearing. Information is not available 
concerning the number of hearings held by examiners during the 
years designated. 

26. (a) The agency does not sit for the reception of evidence. The 
evidence is taken by field examiners. 

(5) See answer to 25. 

(c) Appeals decisions. 1954, 18; 1955, 22. 

This information cannot be computed with reasonable accu- 
racy. 

28. (a) The examiners have the first contact with a case, and it is 
on appeal from the examiners’ decisions that the agency itself comes 
into contact with the matter. 

(6) Unknown. 

(c) No figures available on this. 
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29. No statistics maintained. 

30. (a) Appeals, 2 22. 

(b) 232.77 days. 

(c) Appeals acted upon, 19. 

(d) Seventeen denied, 1 granted, and 1 withdrawn. 

31. Stare decisis is followed generally, but precedents are over- 
ruled when found to be in error. 

32. The examiners’ decisions are made available by them to inter- 
ested parties through the sending of copies. ee on appeals 
from examiners’ decisions are mimeographed for transmittal to in- 
terested parties and for general distribution, and in some instances 
published in the Interior Decisions. The examiner usually sends 
copies of his decision on the day it is made, and appeals decisions are 
promulgated approximately 2 weeks after they are made. 


CONTRACT APPEALS 


The Interior Board of Contract Appeals exercises adjudicative 
functions. It determines disputes involving questions of fact and 
decisions by contracting officers of the Department from which a 
timely appeal has been taken. 

(a) and (6) The right of appeal is contractual and is not based 
on statutory authority. Most of the appeals arise under disputes 
clauses of standard forms of United States construction and supply 
contracts under which the contractor is entitled to appeal to the head 
of the agency or his authorized representative from adverse findings 
of fact of a contracting officer. 

(c) The Secretary of the Interior has delegated his authority with 
respect to contract appeals to the Interior Board of Contract Appeals, 
which is in the Office of the Solicitor. The Chairman of the Board is 
the Assistant Solicitor, Branch of Claims and Contract Appeals, and 
the other two members are lawyers in that Branch. There are four 
alternate engineer members who are bureau officials. The Chairman 
may designate an alternate member to sit on an appeal in lieu of : 
member of the Board. 

2, 3, and 4. There are no statutory provisions in regard to these 
sdjudications other than a law providing for judicial review (68 
stat. 81). 

5. The soard operates under rules governing its functions and 
procedures which were established by the S Secretary of the Interior 
and whicl ‘+h appear in title 43 Code of Federal Regulations, sections 
+.1-4.16. 

(a) The rules provide for the filing of a notice of appeal in writing 
within the time allowed by the contract (usually 30 days). The con- 
tractor must state in his notice of appeal, or subsequently, the portion 
of the findings of fact or decision from which the appeal is taken and 
the reasons why such findings or decision are deemed erroneous. A 
Department counsel appointed by the Solicitor or an Associate Sai 
tor files a statement of the Government’s position and brief. If : 
hearing for the taking of testimony is held, posthearing briefs may " 
filed by both parties at a time fixed by the hearing officer at the request 
of either party. 
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(6) There is no prescribed form for written submission, although 
a simple suggested form of notice of appeal is provided in an appendix 
to the rules. 

c) Upon request, the parties will be afforded an opportunity to 
make oral arguments before the Board or a member. 

(d) Intervention is not provided for in the rules of practice and 
there have been no formal requests for intervention. 

(e) There is no provision in the current rules for the consolidation 
of proceedings, but such consolidation may be granted at the request 
of either party or on the motion of the Board, if it will be conducive 
toward efficiency and economy, and not work an injustice to either of 
the parties. 

(7) No initial or recommended decisions are rendered on appeals. 

(g) The determinations of the Board constitute the final decision of 
the Department and exhaust the administrative remedy of the con- 
tractor. 

(a) Yes. The reason for this action is to provide the contractor 
an opportunity for a full and adequate hearing, if desired, or, if not, 
an opportunity to ' iguane oral and written arguments de novo. 

(6) Not applicable. 

7. A request for reconsideration of the Board’s decision may be 
filed within 30 days after the date of the decision. Reconsideration 
of a decision, which may include a hearing or rehearing, may be 
granted if, in the judgment t of the Board, sufficient reason therefor 
appears. The Board thus far has not granted any requests for recon- 
sideration. 

8. If this question applies to appeals and requests for reconsidera- 
tion, the procedure for contract appeals and for reconsideration of 
Board decisions is as set forth in the answers to questions 7 and 11. 
Sixty-nine contract appeals were filed, and 46 decisions were rendered. 
Five requests for reconsideration were filed with the Board involving 
Board decisions, of which none was granted. One request for recon- 
sideration was granted; this request ‘involved a decision of the Solic- 
itor before the Board's est tablishment. 

9. All of the decisions rendered by the Board on appeals concern 
contracts. 

10 (a) Decisions of the Board recite all relevant facts appearing in 
the record, whether presented by the appellant or Department counsel, 
or not. The statement of facts is a narrative form and does not state 
that gt relevant matters submitted to the Board have been considered. 

(b) No, except that the provision of the rules of the Board govern- 
ing the conduct of heari ing provides that both parties may offer oral 
and written evidence, subject to the exclusion by the Board or the 
hearing officer of irr elevant, immater ial, and repetitious evidence. 

11. Contract appeals fall within the contracts category listed in (/). 
Within 30 days after receipt of the findings of fact and decision of a 
contracting officer, the aggrieved party is required to mail to or file 
with the contracting officer a written notice of appeal addressed to the 
Board. Usually, there is an exchange of written arguments or briefs 
between the contractor and the Department counsel. Sometimes, pre- 
liminary motions are made, such as a motion to dismiss, and sometimes 
interrogatories or depositions are taken. Then the Board, if it has 
sufficient facts on the record, and if no hearing or opportunity for oral 
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argument has been requested, will study the appeal file or record and 
make a determination thereon. A hearing, if requested, is granted on 
a minimum of 15 days’ notice. A prehearing or pretrial conference 
may be called by the Chairman of the Board, and any resulting agree- 
ment is reduced to writing and made a part of the record. The hear- 
ing is held in Washington, D. C., unless the convenience of the parties 
makes it desirable to hold a hearing elsewhere. Hearings in Wash- 
ington, D. C., are usually held before the full Board, but a single 
member as a rule conducts the hearing elsewhere. ‘Hearings are 
public, and a transcript is generally taken of the proceedings. Pro- 
ceedings may be suspended or the appeal withdrawn or dismissed 
from the Board’s docket at the request of both parties or of either 
party. If the parties agree to a withdrawal of an appeal, a stipula- 
tion may be filed and approved by the Board. 

12. All contract appeals fall in category (f) of question 11. 

13. All of it. 

14. Inapplicable. 

15. There appear to have been no such circumstances, at least in 
recent years. 

16. (a) The agency recognizes the right of persons to be represented 
by an attorney. 

(6) When an attorney appears on behalf of a contractor, all papers 
per the Board’s decision are filed with him. 

7. There are no such procedures, but all decisions of the Board may 
ye seen by the public and interested parties may obtain a copy of the 
transcript of the hearing and attend such hearings. 

18. Until a contract appeal i is finally disposed of by the Board, the 
contracting npr is generally permitted to modify his findings by a 
change gare r by supplementary findings. The Board, at the re- 
quest of either ei uty, will suspend proc eedings i in order to afford an 
opportunity for settlement, but the Board will restore the case to its 
previous position on the docket if such efforts fail. About 20 percent 
of the cases appealed during the calendar years 1955 and 1956 have 
been settled. 

19 and 20. Declaratory orders are not issued by the Board. Ap- 
peals involve actual controversies in actual cases. 

The Board has been in existence since December 31, 1954. Asa 
result of its experience, it has drafted and recommended revisions of 
the rules designed to expedite the process of adjudication. Such pro- 
posed revised rules are under consideration. Some of these proposed 
revisions may have application to other agencies. 

The Board’s adjudications all fall in (6), matters decided in 
the evened ir case. Precedents of the Board, the Solicitor of the 
Department, who acted for the Secretary in regard to contract appeals 
from 1948 to 1955, and of other boards of contract appeals, particu- 
larly the Armed Services Board of Contract Appeals, are often 
cited in the absence of judicial decisions covering the particular 
question. Comptroller General decisions and Attorney General de- 
cisions may also be cited. While, normally, precedents in the Depart- 
ment are followed, the Board may allow recovery based on changes 
of judicial and administrative decisions of other agencies, or, in very 
strong cases, mE grant recovery where prior cases seem to have 
been erroneously decided. 


I 
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23. Trial examiners have not been used in contract appeals. The 
rules, however, permit the designation of a hearing official (43. 
C. F. R. 4.10). 

24. During 1954, 1955, and the first 9 months of 1956, 76 decisions 
were rendered. 

25. During 1954, 1955, and the first 9 months of 1956, 27 hearings 
were conducted, 7 of which were oral arguments. 

26. (a) During the calendar years 1954 and 1955, the Board sat on 
19 cases for the reception of evidence. 

(6) and (ec) The Board has not used any trial examiners. 

27. Information not available. 

28. (a) and (db) Notrial examiners are used. 

(c) Statistics are not available. 

29. Approximately 5 percent of the Board’s time is spent on rule- 
~~ the remaining time on adjudication. 

(a) Thirty- four. 

) Two hundred and thirty-three days. 

(ec) Thirteen. 

(d) Nine denied, three granted, and one remanded for making of 
findings of fact by contracting officer. 

This question has been answered in question 22 

32. The Board’s decisions are available to the public at the head- 
quarters of the Board in Washington, D. C. The hearings of the 
Board are public and the transcript may be seen. Selected important 
decisions are published monthly in the form of preprints or advance 
sheets, which are bound at the end of the year in the form of an annual 
volume of the Interior Decisions (I. D.) The preprints are sold by 
the Superintendent of Doc aoe The average date of the latest 
decision in a preprint is 1 month and 19 days before the preprint is 
issued. Al] decisions are mimeographed by the Department. Unpub- 
lished mimeographed decisions are available to the public on a paid 
subscription basis or on a free per-copy basis. Copies of the Board’s 
decisions are available at the United States Supreme Court Library, 
and in the Library of the District of Columbia Bar Association in 
the Federal Court Building, Washington, D.C. The Commerce Clear- 
ing House, Inc., has two looseleaf services, which cover Government 
contract law: (1) Contract Appeals Decisions, which prints the full 
text of the decisions of the Interior Board of Contract Appeals, 
beginning with July 1, 1956; and (2) Government Contracts Reporter, 
which has one section entitled “Contract Cases Federal” (6 C. C. F.), 
which summarizes almost all the decisions of the Board of Contract 
Appeals from its inception to the present. 


TORT CLAIMS 


Tort claims against = Government under the Federal Tort Claims 
Act of 1946 (28 U.S. C., sees. 2401, 2671, 2680) may be determined 
administratively if the sedans claimed does not exceed $1,000. The 
statutory authority in this regard of the Secretary of the Interior has 
been delegated to the Solic itor and Deputy Solicitor. The Solicitor 
has redelegated this authority to regional and field solicitors for areas 
covered by such lawyers. Within 30 days after receipt of notice of 











SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 607 


a determination of a claim by a regional or field solicitor. a claimant 
may appeal to be Solicitor by filing a written notice of appeal with 
the regional or field solicitor who made the determination. Such 
ditetdtieatibies are usually based entirely on the written record sub- 
mitted by the claimant and by the bureau concerned. Occasionally, 
the attorney preparing the decision or his assistant may visit and 
inspect the site of the accident or interview the claimant or the Gov- 
ernment investigator. The determination summarizes the facts in- 
volved in the claim and discusses the applicable law and gives the 
reasons for the decisions. 


IRRIGATION CLAIMS 


Kach regional solicitor is authorized to determine under the Public 
Works Act of 1957 (70 Stat. 474), claims not exceeding $5,000 for 
damage to or loss of property, personal injury, or death, arising out 
of activities of the Bureau of Reclamation, and to determine vnder 
title 25, United States Code, 1952 edition, section 388, claims not 
exceeding $5,000 for damages arising out of the survey, construction, 
operation, or maintenance of irrigation works on Indian irrigation 
projects, Within 30 days after receiving notice of a determination 
of a claim under this section, a claimant or the regional or area direc- 
tor of the bureau concerned may appeal to the Solicitor by filing a 
written notice of appeal with the regional solicitor who made the 
determination. 

After a claim is filed, the agency involved usually makes an inves- 
tigatory report which, together with the material furnished by the 
claimant and other pertinent material submitted, constitutes the record 
on the basis of which the irrigation claim is allowed or disallowed. 


DrprARTMENT OF THE LNTERIOR, 
OFFICE OF THE SECRETARY, 
Washington D. C., December 2, 1937. 
Hon. Witu1aAm L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D.C. 


Drar Mr. Dawson: There are enclosed answers of the Department 
of the Interior to part III of the questionnaire on administrative 
organization, procedure, and practice, 

Sincerely yours, 
D. Ors Beastey, 
Administrative Assistant Secretary of the Interior. 


Answers of the Department of the Interior to the questionnaire on 
administrative organization, proce dure, and practice of the House 
Committee on Government O perations 


Parr ILI. Separation or FuncrTions 


The rulemaking powers of the Department of the Interior have 
been outlined generally under part I of the questionnaire, and the 
adjudicatory functions have been indicated under part Il. The 
greater part of the functions of the Department would appear most 
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properly to be characterized as administrative—for example, the oper- 
ation of the national park system, the administration of the public 
lands and their resources, the conduct of research respecting the min- 
eral industries, and construction of facilities to provide water and 
power. 

So far as rulemaking and adjudication are concerned, matters of 
oie Ba have been dealt with under parts I and II. Administra- 
tive functions are performed by secretarial officers and by personnel 
of the various bureaus. The degree to which the authority has been 
delegated varies in respect to each of the bureaus. 

3. Presumably, this question is addressed to investigative duties 
that are a preliminary to prosecution or enforcement and does not en- 
compass such activities as the scientific and technologic investigations 
of the Bureau of Mines in the fields of minerals and fuels or the in- 
vestigations carried on by the Geological Survey in “the classification 
of the public lands and examination . of the geological structure, min- 
eral resources, and products of the national domain.” Simil: arly, the 
question does not appear to encompass such investigations as those 
made to determine whether a project can qualify for an exploration 
project contract under the program administered by the Defense Min- 
erals Exploration Administration. As distinguished from the types 
of investigations mentioned above, the principal investigative duties 
of the Department are as follows: 

The Federal Coal Mine Safety Act (30 U. S. C., sees. 451-483 
provides for investigations with respect to safety in coal mines. Mines 
are closed by order of Federal inspectors if violations of title II of 
the act are not corrected. 

The Office of Oil and Gas has certain investigative functions in the 
enforcement of the Connally “Hot Oil” Act (15 U.S. C., sec. 715 et 
seq.). These investigative functions have been delegated to the Fed- 
eral Petroleum Board, with headquarters at Kilgore, Tex. The 
Board has an integrated staff of field investigators who investigate 
and report violations of the act in those areas of Texas, New Mexico, 
and Louisiana, which constitute designated areas of applicability 
under the act. The regulations covering the activities of the Board 
are set forth in title 30. Code of Federal Regulations, part 302. 

Neither the Office of Oil and Gas nor the Federal Petroleum Board 
performs any prosecuting duties. The reports of investigation pre- 
pared by the Board are forwarded to the Director, Office of Oil and 
Gas, for review, following which they are transmitted to the Solicitor 
of the Department for legal review and evaluation. The Solicitor 
forwards the reports to the Attorney General with his recommenda- 
tions, and all prosecutions initiated on the basis of those reports are 
handled in the district courts of the United States by the United 
States attorneys. 

Game management agents, fisheries management agents, and other 
officers and employees of the United States Fish and Wildlife Service 
whose appointments specifically authorize the performance of such 
duties, make patrols and conduct investigations leading to the appre- 
hension and prosecution in the United States district courts of per- 
sons charged with violations of a number of Federal fish and wildlife 
conservation laws, the administration of which is committed to this 
Service. These laws are listed below: 
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Migratory Bird Treaty Act of 1918, as amended (16 U.S. C. 
703- 71). 


Migratory Waterfowl Hunting Stamp Act of 1934, as amended 
(16 U.S. C. 718-7181). 
Migratory Bird Conservation Act of 1929, as amended (16 
U.S. C. 715-715s). 
Lacey Act of 1900, as amended U.S. C. 48, 44, 3054). 
Bald Eagle Act of 1940 (16 U.S. C. 688-668d). 
Black Bass Act of 1926, as amended (16 U. S. C. 851-856). 
Upper Mississippi River Wild Life and Fish Refuge Act of 
1924, as amended (16 U.S. C. 721-781). 
Bear River Migratory Bird Refuge Act of 1928 (16 U.S. C. 690- 
690h). 
Alaska Game Law of 1925, as amended (48 U. S. C. 192-211). 
Act of June 26, 1906, for the protection of the fisheries of 
Alaska, as amended and supplemented (48 U.S. C. 221-247). 
Northern Pacific Halibut Act of 1937, as amended (16 U.S. C. 
772-7721). 
Walrus Act of August 18, 1941, as amended (48 U. S. C. 248- 
248b). 
Act of June 16, 1934, for the protection of sea lions (16 U.S. C. 
659). (See50C. F. R. 142.1.) 
North Pacific Fisheries Act of 1954 (16 U.S os 1021). 
Alaska Fur Seal Treaty Act of 1944 (16 U.S. C. 631a-631q). 
Northwest Atlantie Fisheries Act of 1950 (16 U. S. C. 981- 991). 
Sockeye Salmon Fishery Act of 1947 (16 U.S. C. 776-776f) 
(Executive Order 9892, 12 F. R. 6345). 
Whaling Convention Act (16 U.S. C. 916-1961). 
Federal sponge law of 1914, as amended (16 U.S. C. 781-785). 
Employees of the United States Fish and Wildlife Service do not 
have authority to prosecute in the strict sense of the term, and the evi- 
dence assembled through the investigations which they carry out is 
referred to an appropriate United States attorney for his use in con- 
ducting formal prosecutions in the United States district courts. 
Persons engaged in the fishing industry, as fishermen, are per- 
mitted to act in associations by title 15, United States Code, section 
521. Title 15, United States Code, section 522 provides that: 
If the Secretary of the Interior shall have reason to believe that any such 
association monopolizes or restrains trade in interstate or foreign commerce 


to such an extent that the price of any aquatic product is unduly enhanced by 
reason thereof, he shall serve upon such association a complaint stating his 


charge in that respect * * *. 

After notice and hearing, a cease and desist order may be issued. An 
association may seek a review of, and the Secretary of the Interior 
the enforcement of, such an order in a district court of the United 
States. The Department has not had a formal proceeding under this 

statutory provision. 

The Bureau of Land Management performs investigative duties in 
its supervision of the various proceedings whereby a conveyance of 
the title of the United States to portions of the public domain is 
obtained; in determining that the requirements of the different acts 
of Congress are fully complied with; in passing upon the qualifica- 
tions of the applicant, his acts performed to secure the title, the nature 
of the land, and whether it is of the class which is open to sale, entry, 


95899—57—pt. 5-8 
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or other dispositon. (See Steel v. St. Louis, 8S. & R. Co., 106 U. S. 
447.) Contests may be initiated for any cause affecting the segality 
or validity of any entry or settlement or mining claim (43 C. F. 
991.67). It is the duty of the Bureau, in the administration of the 
public lands, to protect against trespass and when a trespass is dis- 
covered to bring action to abate such trespass and initiate proceed- 
ings for the recovery of damages and, in proper cases, criminal pro- 
ceedings may be initiated. 

The Bureau of Indian Affairs maintains, under title 25, Code of 
Federal Regulations, part 161, on some Indian reservations admin- 
istrative instrumentalities called courts of Indian offenses, for the 
purpose of preserving peace and order where the traditional tribal 
law and order machinery does not function and the jurisdiction of 
the State does not apply. These courts are manned by Indians 
selected by the tribal governing bodies. The Bureau has special offi- 
cers and police among whose duties is the investigation of offenses 
by Indians against the departmental law and order regulations. The 
offenses are misdemeanors and the courts are comparable to justice of 
the peace or minor police courts. The officers present their investiga- 
tive reports to the courts and appear as witnesses in the same manner 
as in police courts. The Indian judges hear the evidence, determine 
the guilt or innocence of the accused, and impose the penalty pre- 
scribed by the regulations. 

The Geological Survey supervises development and production 
operations on mineral leases, licenses, and permits. 

4. The Federal coal mine inspec tors issue initial findings and orders 
under title II of the Federal Coal Mine Safety Act and testify at hear- 
ings on appeals. 

Investigations of coal mines under the Federal Coal Mine Safety 
Act are ordinarily initiated by Federal inspectors, but executive offi- 
cials of the Health and Safety Division of the Bureau of Mines may 
direct Federal inspectors under some circumstances to make an in- 
spection of a particular mine. While routine inspections are con- 
ducted by Federal coal-mine inspectors, investigations of disasters are 
generally directed by executive officials. On appeals of mine operators 
to the Director of the Bureau of Mine, the statute requires the Direc- 
tor to make or cause to be made an investigation with respect to the 
finding or order appealed from. 

A secretarial officer, or a chief officer of the Bureau of Land Manage- 
ment may on occasion initiate an investigation with respect to a matter 
relating to the lands and minerals owned by the United States. 

As pointed out above, findings and orders with respect to coal 
mines are issued by Federal coal-mine inspectors. Although the Di- 
rector of the Bureau of Mines might participate in an investigation 
preliminary to such an order, ordinarily he does not do so. In any case, 
the mine operator may appeal to the Federal Coal Mine Safety Board 
of Review. 

Chief officials who decide appeals in cases involving lands and min- 
erals owned by the United States rarely have any connection with the 
investigation or prosecution of the cases. The system of appeals in the 
Department practically assures to a party an opportunity to present 
his case to an officer who has had no connection with the investigation 
or prosecution of the case. 
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7. Appeals from findings and orders of Federal coal mine inspec- 
tors. 


(a) and (6) No. 

(c) Health and Safety Division, Bureau of Mines. 

(d) Associate Solicitor, Division of Mineral Resources or Assist- 
ant Solicitor, Branch of Mines. 

(e) No. 


Appeals from examiners with respect to the probate of Indian 
estates. 


(a), (c), and (d) Branch of Indian Appeals and Litigation, Office 
of the Solicitor. 

(6) and (ec) No. 

Appeals to the Director, Bureau of Land Management. 

(a) Appeals Office, Bureau of Land Management. 

(6) and (ec) No. 

(d) Division of Public Lands, Office of the Solicitor. 

(e) No. 

Appeals to the Director, Geological Survey. 

(a) No. 

(6) A field supervisor submits recommendations to the Director in 
connection with an appeal taken from an order or a decision of the 
supervisor respecting development and production operations on min- 
eral leases, licenses, and permits. 

(c) Conservation Division, Geological Survey. 

(d) Division of Public Lands, Office of the Solicitor. 

(e) No. 

Appeals to the Secretary of the Interior involving rights to lands 
and minerals owned by the United States. 

(a), (c), and (d) Branch of Land Appeals, Office of the Solicitor. 
The Solicitor or Deputy Solicitor reviews for legality all decisions 
prepared for secretarial signature. 

In the case of land appeals involving land classification or disposed 
policy, such appeals are referred to an assistant to the Assistant 
Secretary for Public Land Management for a recommendation as to 
what action should be taken on the appeal. The case then is usually 
informally referred to the Technical Review Staff for preparation of 
a recommendation, This recommendation is almost always followed 
in final action on the appeal. 

(6) The Bureau of Land Management and the Geological Survey 
are sometimes requested to furnish information or recommendations 
on points involved in an appeal even though the particular bureau 
issued the decision from which the appeal is taken. The informa- 
tion requested is attempted to be confined to factual matters which 
only the bureaus can supply because of their technical competence or 
because the information is contained in bureau records. They are not 
asked for advice as to how an appeal is to be disposed of. 

(e) No. 

Contract Appeals. 

(a), (6), (d), and (e) No. 

(c) Branch of Claims and Contract Appeals, Office of the Solicitor. 

8. Federal coal-mine inspectors are authorized to issue summary 
orders under title II of the Federal Coal Mine Safety Act. Field 
supervisors of the Geological Survey issue orders and decisions in 
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connection with development and production operations on mineral 
permits and leases on lands owned or controlled by the United States. 

The disposition of cases relating to lands and minerals has some- 
times been termed by the Department as ex parte when the matter 
involves the rights of one private party only and the decision is made 
on = record without a hearing. 

. No provision is made for such articipation. Both initial de- 
cisions and decisions on appeal are based on the record before the 
appropriate official. However, as pointed out under question 7, offi- 
cials deciding appeals avail themselves of staff assistance. 

10. Title 5, United States Code, section 1004 applies only to pro- 
ceedings for the probate of Indian estates and to certain cases in- 
volving rights to lands and minerals owned by the United States, e. g., 
contests. In these respects, there have been no formal interpretations 
of subsection (c) of section 1004. We are of the view, however, that 
the Secretary and officers authorized to decide ap eals to him (the 
Under Sec retary, Assistant Secretaries, and the Solicitor) and the 
Director of the Bureau of Land Management are severally the agency 
w — the meaning of the provision. 

The record in each case is submitted to the final adjudicating 
oflicial, but it is not the practice to prepare a précis of the views of 
private parties and of agency staff. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., December 2, 19857. 
Hon. Wituiam L. Dawson, 
Chairman, Committee on Government O perations, 
House of Representatives, Washington, D.C. 

Dear Mr. Dawson: There are enclosed answers of the Department 
of the Interior with respect to parts IV, VI, VII, VIII, and IX of 
the questionnaire on administrative organization, procedure, and 
practice. We will shortly submit answers to part V. 

Sincerely yours, 
D. Oris Beastey, 
Administrative Assistant Secretary of the Interior. 


Parr LV. Inspercrion or Recorps 


1. (a) Applications to acquire title to or interest in public and 
acquired land, and the subsoil of the outer Continental Shelf; 

(6) Statistical reports of the mineral industries; 

(ce) Statistical reports by commercial fisheries ; and 

(d) Applications for testing mining equipment and explosives. 

2. (a) Reports by coal-mine operators of accidents in coal mines, 
involving bodily injury or loss of life (30 U.S. C., see. 455). 

(6) As set forth in title 30, Code of Feder "a Regulations, sections 
211.6, 211.16 (a), and 231.3 (c), production, roy: alty, and prospecting 
operation reports by permittees, licensees, and lessees of the Federal 
Government for the mining of coal, Pe ory sodium, Paperaate, 
silica sands, sulfurs, and oil shi ale (380 U.S. C., sees, 189, 271, 293, 359), 

(c) jor set forth in title 30, ¢ ‘ode of Pode; ‘al Regulations, sections 

221.58-221.64, production and royalty reports and log and history 
of w ani by oil and gas lessees of the Federal Government (380 U.S. Cs 
secs, 189, 236, 306, 359; 25 U.S. C., secs. 396, 400, 400a, 401). 
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(d) As set forth in title 30, Code of Federal Regulations, part 302, 
reports relating to the production, processing, storage, and transpor- 
tation of petroleum and petroleum products under the Connally Act 
(15 U.S.C., see. 715d). 

(e) Reports and documents filed pursuant to contract provisions. 

3. All matters in the categories listed in the answers to questions 
1 and 2, except statistical reports of the mineral and commercial fish- 
eries industries received with the understanding that data regarding 
any individual company will be held in confidence and reports relating 
to petroleum and petroleum products under title 30, Code of Federal 
Regulations, part 302. 

4. We do not make it a practice to announce a filing of matters for 
public inspection. But, see the answer to question 5. 

5. In addition to reports, circulars, press releases, addresses by key 
department and bureau officials, and similar disclosures to the public 
at large, public information in the files of the Department is made 
available for inspection or copying upon request to the employee 
whose general duties include responsibility for the custody of the files. 
Our regulations concerning the availability of official records are codi- 
fied in title 43, Code of Federal Regulations, part 2. 

6. Announcements of applications to, and proposals of the Depart- 
ment to withdraw and reserve areas of public land from entry are 
published in the Federal Register. 

7. No vote is taken. 

8. Confidential statistical reports of individual companies in the 
mineral and commercial fisheries industries and reports relating to 
petroleum and petroleum products (18 U.S. C., sec. 1905). The sta- 
tistical reports are used in the preparation of industrywide reports or 
statistics and are received with the understanding that data regarding 
any one company will not be released since the data might afford others 
an unfair competitive advantage. Reports relating to petroleum and 
petroleum products made under title 30, Code of Federal Regulations, 
part 302 are withheld from public inspection under section 302.20 of 
that title. 

9. Assuming that the categories referred to in this question are lim- 
ited to the categories referred to in the answers to questions 1 and 2 
of this part, we believe that only confidential statistical reports of 
individual companies should not be available for public inspection. 
See answer to question 8. 


~_ 


Parr VI. Untrormiry or ADMINISTRATIVE PRECEDURE 


1 and 2. The Department of the Interior is not charged with the 
conduct of formal hearings in connection with rulemaking. 

[In preparing the existing rules of procedure of the Board of Contract 
Appeals, as well as its proposed revisions, the procedures of other 
Government agencies with comparable boards were studied and con- 
sidered. Some of the procedures of the Board are somewhat similar to 
those of the largest board of contract appeals, the Armed Services 
Board of Contract Appeals, of the Defense Department. 

Counterparts of the proceedings for the probate of the estates of In- 
dians are not found in other agencies. Inspection of coal mines also 
falls in a special category and is treated in detail by title II of the Fed- 
eral Coal Mine Safety Act. With respect to procedures for asserting 
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rights to lands and minerals owned by the United States, the efforts of 
the Department have been in the direction of simplicity and clarity 
rather than uniformity. Considerations of uniformity are, however, 
taken into account. Thus, in revising the regulations relating to ap- 
peals to the Director of the Bureau of Land Management and from him 
to the Secretary (43 C. F. R., 1957 pocket supp., pt. 221), the Depart- 
ment was guided us the recommendations of the President’s Confer- 
ence on Administrative Procedure with respect to such matters as com- 
putation of time (43 C. F. R. 221.96) and prehearing conferences (43 
C. F. R. 221.69). 

Title II of the Federal Coal Mine Safety Act (30 U.S. C., sees. 


471483) provides procedures for the administration of that title. 
The Taylor Grazing Act provides that: 


The Secretary of the Interior shall provide by appropriate rules and regulations 
for local hearings on appeals from the decisions of the administrative officer in 
charge in a manner similar to the procedure in the land department (43 U.S. C., 
sec. 315h). 

Similar provisions are found respecting determinations as to mul- 
tiple use of lands being utilized for mining operations (30 U.S. C., 
sec. 527) and determinations of the right of the United States to man- 
age and dispose of vegetative resources and to manage other surface 
resources on unpatented mining claims (30 U. S. C., sec. 613) ; these 
sections also include other procedural provisions. Title 30, United 
States Code, section 621, relates to the development of minerals in pub- 
lic lands now or hereafter withdrawn or reserved for power develop- 
ment or power sites and, in this connection provides for a public 
hearing— 


to determine whether placer mining operations would substantially interfere 
with other uses of the land included within the placer claim * * *. 


Title 25, United States Code, section 372, authorizes the Secretary 
of the Interior, upon notice and hearing, to ascertain the heirs of 
Indians dying possessed of trust or restricted property, except the 
Five Civilized Tribes or the Osage Indians. (See also 25 U. S. C., 
sec. 373.) 


Parr VII. Ruues ror Apmission To PRAcTICE AND FOR AVOIDANCE OF 
ConFLicts OF INTEREST 


1. Under the Department’s regulations of December 31, 1954 (43 
C. F. R., pt. 1) the following parties may practice before the Depart- 
ment: 

(1) Any individual who has been formally admitted to practice 
before the Department under any prior regulations and who was in 
good standing on December 31, 1954; 

(2) Attorneys at law who are admitted to practice before the courts 
of any State, Territor y, or the District of C olumbia ; 

(3) Individuals not otherwise entitled to practice before the De- 
partment may practice in connection with a particular matter on his 
own behalf or on behalf of— 

(i) A member of his family; 
(11) A partnership of which he is a member; 


(iii) A corporation, business trust, or an association, if such in- 
dividual is an officer or full-time employee; 
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(iv) A receivership, decedent’s estate, or a trust or estate of 
which he is the receiver, administrator, or other similar fiduciary ; 

(v) The lessee of a mineral lease that is subject to an operating 
agreement or sublease which has been approved by the Depart- 
ment and which grants to such individual a power of attorney ; 

(vi) A Federal, State, district, or Territorial, or local govern- 
ment or agency thereof, or a Government corporation, or a district 
or advisory board established pursuant to statute ; or 

(vii) An association or class of individuals who have no spe- 
cific interest that will be directly affected by the disposition of 
the particular matter. 


2. A. By memorandums, handbooks, and manuals the Department 
and its bureaus have advised officers and employees of the general 
conflict-of-interest statutes and of those statutes designed to avoid 
particular conflicts of interest by employees of certain Boies of the 
Department. 

In addition we have imposed the following restrictions on present 
officers and employees for the purpose of avoiding conflicts of interest : 

(1) Interests of any kind in any of the lands or resources admin- 
istered by the Bureau of Land Management by any officer or employee 
of the Department and the spouse of such person is prohibited or 
limited and controlled by detailed regulations in title 43, Code of 
Federal Regulations, part 7. 

(2) No lawyer in the Department without the prior written ap- 
proval of the Solicitor may (i) perform legal work for any person 
other than the United States, except that legal work may be done by 
an employee on his own time for himself or gratuitously for another 
person where no conflict of interest of the Government is involved 
or (ii) accept from any person other than the United States a valuable 
consideration of any kind for legal services rendered while in the em- 
ployment of the Government or to be rendered at any time (Order 
No. 2259, Sept. 30, 1946). : 

(3) The Bureau of Reclamation has regulations which establish 
prohibitions and limitations on landholdings in a reclamation project 
by its employees. 

(4) Other rules of the Department and its bureaus while not ad- 
dressed solely to the avoidance of conflicts of interest have a bearing 
upon such matter. These rules contain— 


(1) Prohibitions against acceptance from or bestowal upon any 
person or organization involved in an official relationship of any- 
thing of economic value; 

(i1) Prohibitions against private work in which use is made 
of official time or facilities ; 

(i111) Prohibitions against negotiating for future employment 
with individuals or organizations having current or pending busi- 
ness with the Department. 


_ In addition to such rules or regulations we have a departmentwide 
inspection program designed to insure high ethical standards in all 
phases of Department activity. In this program we follow the broad 
principle that all employees owe to the general public complete devo- 
tion in their official conduct and that their activities be such as to 
permit no reasonable basis for suspicion of unethical practices. 
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B. Our rules for avoidance of conflicts of interest by former officers 
and employees are set forth in section 1.5 of title 48 of the Code of 
Federal Regulations. That section reads as follows: 


§1.5 Disqualifications; former Federal officers and employees, and spouses. 
(a) No individual who has been an officer or employee of the United States, or of 
a corporation in which the United States has a proprietary interest, or of the 
District of Columbia, within two years next after he has ceased to be so employed, 
may practice before the Department in the prosecution of any claim against the 
United States which was pending in the Department during the period he was 
so employed. This paragraph does not apply in so far as an individual may have 
been excepted by or pursuant to statute from section 190 of the Revised Statutes 
(5 U.S. C. 99). 

(b) No individual may practice before the Department with respect to any 
matter to which he personally gave consideration or as to which he personally 
gained knowledge while serving as an officer or employee of the United States, 
or of a corporation in which the United States has a proprietary interest, or 
of the District of Columbia. 

(c) No individual shall knowingly assist or accept assistance from, or share 
fees with, any person with respect to any matter before the Department to 
which the latter person gave consideration personally or as to the facts of which 
the latter person gained knowledge personally while serving as an officer or 
employee of the United States, or of a corporation in which the United States 
has a proprietary interest, or of the District of Columbia. 

(d) (1) A former officer or employee of the Department may not practice be- 
fore the Department or render any assistance to persons other than the person- 
nel of the Department with respect to any matter which was pending before the 
Department during the period of his employment, without first obtaining the per- 
mission of the Solicitor. Such permission will not be granted, within two years 
next after he has ceased to be so employed, with respect to any such matter 
constituting a claim against the United States, except insofar as he may have 
been excepted by or pursuant to statute from section 190 of the Revised Statutes 
(5 U. 8. C. 99). Such permission will not be granted if it appears that the pro- 
posed representation or assistance would be unlawful, unethical, or contrary to 
the public interest. 

(2) In applying for such permission an individual shall file a certificate or 
affidavit stating: (i) His former position with the Department; (ii) the nature 
of the matter in connection with which he desires to act; (iii) the extent, if 
any, to which he had knowledge of, or was responsible for, or gave personal con- 
sideration to, or performed work that was related in any way to, such matter 
during the period of his employment; and (iv) the circumstances surrounding 
his employment to handle the matter. 

(3) The limitations imposed in subparagraph (1) of this paragraph with 
respect to a former officer or employee of the Department are likewise appli- 
cable to the spouse of such officer or employee. In submitting a certificate or 
affidavit under subparagraph (2) of this paragraph, the spouse of a former 
officer or employee will supply, with respect to subdivisions (i) and (iii) of 
that subparagraph, data concerning the former officer or employee. 


3. While we have acquainted ourselves with some procedures of 
other agencies in these matters we have not sought to make our pro- 
cedures uniform to those of any particular agency. 

4. Not applicable. 


VIII. Exemprions From tue ADMINISTRATIVE ProcepurE Act 


As pointed out under part I of the questionnaire there are rule- 
making functions of the Department of the Interior which fall within 
exceptions contained in particular sections of the Administrative 
Procedure Act, e. g., matters relating solely to the internal manage- 
ment of an agency (5 U.S. C., sec. 1002), regulations involving public 
property (5 U.S. C., sec. 1003). As indicated under part II of the 
questionnaire, there are adjudicatory functions of the Department 
to which title 5, United States Code, section 1004, does not apply. 
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The only express statutory exception of functions of the Depart- 
ment from the Administrative Procedure Act relates to certain func- 
tions under title II of the Federal Coal Mine Safety Act. In this 
connection title 30, United States Code, section 483, provides that 
“The Administrative Procedure Act shall not apply to the making 
of any order pursuant to this subchapter [title I] of the Federal Coal 
Mine Safety Act], or to any proceeding for the annulment or revision 
of any such order.” Title II of the Federal Coal Mine Safety Act 
establishes special procedures with respect to findings and orders 
by Federal coal-mine inspectors and appeals from those orders. 


Parr IX. Courr Decitstons Arrecting AcENcy FuNcTIOoNS 
CONTESTS IN LAND CASES 


1. There is no major court decision affecting appeals procedure. 
There is, however, a major decision which was deemed to compel 
the revision of the Department’s rules of practice relating to contest 
cases, 

2. This decision is Wong Yang Sung v. McGrath (339 U. S. 33 
(1950) ), which involved a deportation proceeding. The Court held 
that where a hearing in an administrative proceeding is not required 
by statute but is required by the due-process clause of the Constitution, 
such a hearing must be conducted in accordance with section 5 of 
the Administrative Procedure Act (5 U.S. C., sec. 1004). 

3. The Department’s rules of practice had long provided for hear- 
ings in contest cases, that is, cases where the rights of a person in 
public land have been challenged. Generally such rights would 
include those of mining claimants and entrymen under the homestead 
law. It was always considered that due process required a hearing 
before the rights could be invalidated; however, since there were no 
statutory requirements for hearings, it was not deemed necessary that 
the hearings be conducted by hearing examiners or be otherwise in 
accordance with the requirements of the Administrative Procedure 
Act. 

No challenge of the Department’s views and practice was raised 
until 1953. The challenge was denied until it reached the Secretary 
on appeal in a mining case. It was then held that Wong Yang Sung 
was applicable to contest proceedings in the Department (United 
States v. O'Leary et al., 63 1. D. 341, decided on September 28, 1956). 
On the same day, the rules of practice were revised to provide for 
hearing procedures in conformity with the Administrative Procedure 
.\ct and for hearing examiners to conduct hearings (21 F. R. 7622). 


FISH AND WILDLIFE 


1. Hotch v. United States (212 F. 2d 280 (1954) ) : Control of fish- 
eries of Alaska, part I. 

2. Hotch, a registered commercial salmon fisherman, was convicted 
of fishing in waters of Taku Inlet in violation of regulations prescribed 
by the Department of the Interior extending the period closed to the 
taking of salmon. The regulation extending the closed period was 
not published in the Federal Register; however, Hotch had actual 
notice of the regulation. The court of appeals held “that since neither 
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the proposed regulation nor the regulation itself in the instant case 
were ever published, the regulation is not valid whether or not ap- 
pellant had actual notice of its contents” (212 F. 2d 280, 284). 

3. The regulation declared to be invalid in the Hotch case had been 
issued by the then regional director, region 6, Fish and Wildlife 
Service, pursuant to a delegation of authority from the Secretary of 
the Interior contained in title 50, Code of Feders! Regulations, section 
102.3a. On January 14, 1955 ( 20 F. R. 450), the section cited was 
so amended as to limit the exercise of the Secretary’ s delegated author- 
ity to the Director, Fish and Wildlife Service, now the Director, 
Bureau of Commercial Fisheries, United States Fish and Wildlife 
Service. Each regulatory change accomplished under title 50, Code 
of Federal Regulations, section 102.3a, as amended in 1955, is published 
in the Federal Register. 


PROBATE OF INDIAN ESTATES 


1. Homovich v. Chapman (191 F. 2d 761 (1951)): Probate of In- 
dis an estates, part I. 

The will of a Comanche Indian approved by the Secretary of the 
Inter ior pursuant to sec tion 2 of the act of June 25, 1910, as amended 

25 U.S. C., sec. 373), is not invalid because the Secretary had not 
ther etofore prescribed with precision by regulation the form of a will 
in view of the fact that the act authorizing the Secretary to promul- 
gate regulations concerning an Indians’ right to dispose of property 
by will ‘did not require the Secretary to prescribe by regulation a pre- 

cise form and manner of execution of such wills. 

3. While the case did not require departmental action, it did bring 
to light a situation which indicated the desirability of issuing regula- 
tions. Accordingly, title 25, Code of Federal Regulations, section 

81.28, was expanded on March 18, 1952 (17 F. R. 2506), to include 
qualifications of the maker of a will and also certain requirements 
concerning the execution and attestation of wills by Indians. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., December 3, 1957. 
Hon. Witiiam L. Dawson, 
Chairman, Committee on Government O perations, 
House of Representatives, Washington, D. C. 

Dear Mr. Dawson: There are enclosed answers of the Department 
of the Interior to part V of the questionnaire on administrative or- 
ganization, procedure, and practice. 

This completes the submission of material by the Department. 

Sincerely yours, 
D. Orts Brastey, 
Administrative Assistant Secre tary of the Interior. 
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Answers of the Department of the Interior to the questionnaire on ad- 
ministrative organization, procedure, and practice of the House 
Committee on Government O perations 


Parr V. WorKLOAD AND STAFFING PATTERNS 


It appears that, insofar as the questions in this part relate to rule- 
making, they are addressed to situations in which an agency is charged 
with the conduct of formal hearings in connection with rulemaking. 
There is no such instance in the Department of the Interior and, there- 
fore, the answers given to the questions are confined to adjudication. 


PROBATE OF INDIAN ESTATES 


1. Since the reports of the hearing examiners (examiners of inheri- 
tance) are on a fiscal rather than calendar year basis, the wor kload or 
bac klog of probate cases pending as of July 1, 1957, was 1,85 

The major steps in an adjudic ation proceeding are: 

(a) Setting a case for hearing and giving notice to all interested 
parties. 

(6) Conducting the hearing and taking evidence from the parties. 

(c) Writing a decision and giving notice of the decision to the 
parties in interest. 

(d) Appeals. 

There is no record available as to the time taken in this adjudication 
proc ess, 

3. During the fiscal year ending June 30, 1956, 2.736 cases were 
completed, and for the last fiscal year closing on June 30, 1957, 2,319 
cases were ¢ ‘ompleted. 

Four additional examiner-of-inheritance positions were estab- 
lished for the purpose of reducing the backlog of Indian probate cases 
which had accumulated. 

Twelve examiners of inheritance (lawyers) and 21 clerks to 
assist the examiners in their duties; 4 lawyers and 2 stenographers 
in the Branch of Indian Appeals and Litigation. 


CONTRACT APPEALS 


1. See question 30 (a) under part IT. 

2. A contractor who desires to appeal to the Board of Contract 
Appeals from a finding of fact or decision of a contracting officer must 
mail or file a written notice of appeal, specifying the portion of the 
finding or decision from which the appeal is taken and giving support- 
ing reasons. A brief may be ae at the same time or within 15 
days. The Department Counsel, who is appointed by an Associate 
Solicitor, files the statement of the Government’s position and a sup- 
porting brief within 30 days after receipt of the appeal file from the 
contracting officer. Within 15 days after its receipt, the contractor 
may file with the Board a reply thereto. Ifa hearing is requested by 
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either party, a member of the Board, or, if the hearing is held in 
Washington, D. C., one or more members of the Board, attends the 
hearings, at which oral and written evidence may be submitted. Sub- 
sequently, posthearing briefs may be submitted. The hearing official 
drafts a decision, which becomes the Board’s decision if it receives the 
concurrence of a majority of the membership. Informal conferences 
are frequently held by the Board members in order to reach a decision. 
Sometimes such conferences are held prior to the preparation of a 
draft of decision. 

The longest proceeding during 1955 and 1956 took 14 months 23 days 
between the time when the notice of appeal was sent and the rendering 
of the Board’s decision. It involved several claims and resulted *. 
the reversal of the decision of the contracting officer. The prepar: 
tion of the decision involved considerable research and analysis of 
the facts and applicable law. If calculated on the same basis, the 
shortest proceeding during 1955 and 1956 took 1 month 1 day. The 
decision dismissed the appeal and remanded it to the contracting 
officer for finding of fact and decision. 

3. When the Board was established on December 31, 1954, 21 appeals 
were transferred to it from the Office of the Solicitor. During 1955 

45 additional appeals were received, and, during 1956, 27 additional 
appeals were received. Thirty-eight appeals were disposed of in 1955, 
seven of which by agreement of the parties. Twenty-seven appeals 
oan disposed of in 1956, five of which by agreement of the parties. 

The Secretary of the Interior established the Board of Contract 
P nie on the recommendation of the Solicitor, in order to create an 
independent body which should handle appellate contract matters 
Ww ae being responsible for other contract problems. 

. There are 3 members of the Board of Contract Appeals who are 
ase yers, and 4 alternate members, one of whom isa lawyer. Only one 
of the alternate members has thus far participated in a Board de- 
cision, and he has participated in only one decision. Each of the 
regular members of the Board also performs other duties. As mem- 
bers of the Branch of Claims and Contract Appeals, Office of the So- 
licitor, they review or draft initial determinations on tort and irri- 
gation claims or on appeals from decisions in such claims of regional 
or field solicitors of the Department. The Branch also has positions 
for 3 other lawyers and 2 secretaries. One, or, in a few cases, two 
lawyers represent the contracting officer in proceedings before the 
Board. In some instances, one or more secretaries employed by the 
agency concerned take down, transcribe, and type the transcript of 
the testimony of witnesses before the Board. 


GEOLOGICAL SURVEY 


The adjudication workload of the Geological Survey is negli- 
vibie | in comparison to the other functions of that agency. There is 
no backlog of work with respect to the adjudication functions of the 
Director in rendering decisions on appeal from the orders or decisions 
of field supervisors. During the years 1954, 1955, and 1956, the Di- 
rector was required to render a total of only five such appeal decisions. 
As has heretofore been explained (see answer to question 30 (a) 
pt. IT), there were no appeals pending before the Director as of Octo- 
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ber 1, 1956, and one has been received and disposed of by the Director 
since that date. 

2. The major steps in the exercise of the authority of the Director, 
Geological Survey, to decide appeals from the orders or decisions of 
the field supervisors (adjudication) are described in the answers to 
questions 5, 8, and 11, part IT. 

The longest period of time an appeal to the Director was pending 
during 1955 and 1956 was 6 months 3 days (Texas Gas Explo ‘ation 
Corp., appellant). The average period of 5 to 6 months for proc- 
essing such appeals is required in order to allow the appellant suf- 
ficient time in which to present his argument on the facts and law in 
support of his position, for the Director’s staff to review and prepare 
a recommended decision, for legal review, and consideration of the 

—- by the Director. 
During the years 1955 and 1956, three appeal (adjudication ) 
nstuaeiiiane were ‘completed by the Director, Geological Survey. 

4. The procedures governing the adjudication functions of the Geo- 
logical Survey have not. been ‘changed i in the past 5 fiscal years. 

>. There are no employees of the | Geological Survey who are exclu- 
sively engaged in adjudication proceedings. It is apparent from the 
number of such proceedings handled during 1955 and 1956 (see answer 
to question 3 above) that the work involved therein is incidental to 
the other duties of the Geological Survey employees who are engaged 
by those proceedings when they arise. 

Initial decisions or orders are rendered in the field by any of the 13 
oil and gas or mining supervisors. These officials are either mining or 
petroleum engineers, as are the several staff specialists who review 
appeal cases in the WwW ashington office for the Director. These appeals 
are given legal review by an attorney on the staff of the Solicitor of 
the Department. 


BUREAU OF LAND MANAGEMENT 


1-3. See answers and exhibits to questions 23 to 28, 30, part IT; no 
other statistics are available. 

4. See answer to this question below, under Branch of Land Appeals, 
- e of the Solicitor. 

A total of 384 employees in the Bureau of Land Management are 
engaged i in work which is directly or indirectly related to the : adjudica- 
tion function. Of this number, 139 employees work directly on adjudi- 

cation ; 28 of these employees occupy positions classified in the GS-960, 
adjudic ating series, and 111 employees occupy positions classified in 
the GS-965 land law clerical and administrative series. In addition 
to the 111 employees whose positions are classified in the GS-965 
series, there are 52 other positions which are also classified in this 
series whose duties relate to the adjudication process but they do not 
perform actual adjudication work. Also, 193 employees of the 384 
total occupy positions classified in other series whose duties relate to 
adjudication but who do not perform the actual adjudication function. 
The following tabulations show the breakdown in the various offices 
by classification series and number of employees in each series. The 
figures for field offices were obtained from rosters as of July 1, 1957, 
except for Alaska. In the latter case the December 1956 roster was 
used. While the field figures will not be exact, in view of changes 


which may have taken place since July 1, they will be fairly close to 
actual employment as of this time. 
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Land offices 


General clerical and administrative series, GS-301__....____.____________ 24 
Mail andi file: series: (88-O0iis 61:5) a eens ea esse 2 
eth -SenOeramnas .. SOriog, NG hake cence ceib emai ane pink aaitmmied grinders 5 
Clerk-dictating machine transcriber series, GS-316__.__-________________ 4 
ROCCE OREO COUCTIOT SOILS ) CUPL ne rt te cdi ee 
CRern-typees BCries, SiGe. eee hee ee 41 
Mocounting ‘clerical series; GS-001 s 2 2 eh es et 6 
ROUEN (GIF a ies aisles dace hide tah Lect leben techs 16 
SIMIC CPRCCOIS MOPIOG 6 (81S 5 FOr cei ener ce milhtinnaninn domme ocien 1 
a as Ss a eich en aeons dhans aaenchsaiea hensatetes 5 
Rapes ertee, Geena oe Si Se A a 24 
Land law clerical and administrative series, GS-965_____________________ 146 
i 318 


There are 19 employ ees in the Washington office whose duties relate 
to the adjudication function. Of these, 8 employees perform actual 
adjudication work. ‘The remaining 11 perform work related to adju- 
dication. Following is a tabulation by class series of these employees: 


pirat. Gaetan series: NES-O6G ot ne ee 1 
Srasaesenting ‘series; (00 so in 2 Lee ea ek é 
Land new clerical and administrative series, GS—965__.....____.___________ 6 
CIs: CCIIOUTRUIIOT COTSOR. CARH orcs tk etic ee mcinccibnanemnineneee ce a 
IS TaN > ET MO A Sr a a en anegcpatnperecnatig meses eeenceice 4 
General clerical and administrative series, GS—301__________________ 3 

Oe te nck ne tment Siecle i a a Nie ai Nie ae es 19 


There are 27 employees in the Appeals Office located in Washington. 
The duties of these employees are to consider and act on appeals from 
adjudication decisions rendered by Land Office managers. While as 
in the case of other employees referred to above, their duties relate 
to adjudication activities, not all of the employees actually perform 
the adjudication process. Following is a tabulation of positions in 
the Appeals Office by classification series and number of personnel 
occupying positions in each series 


Agricultural economist series, GS—117 , 
Legal assistant series, GS—954 9 


Adjudicating series, GS-960__-__-__-------__--=+ Restle Eat ; 10 
Land law clerical and administrative series, GS-965____-_-__ 37 AE ilt ® 
atc ar ORD SUDINECRCS 7. er dss cine sihngenh eateongpiaaupelanee Sink in nh fig Sapien npivan 2 
Clerk-typist series, GS-322._-..-_--_-_---_-_- Se raat ee Ere Lei oe a Dae 

Pvtal 22254 ede sting Be LE Se oases bi et 27 


There are 19 employees in the Bureau wtiied duties involve or relate 
to hearings conducted in accordance with the Administrative Pro- 
cedure Act and the Department of the Interior rules of practice (43 
C. F. R., pt. 221). Two of these employees are located in Washington. 
The remaining 17 are located in the field. Again, while these employees 
perform some duties which relate to adjudication activities, all of the 
employees do not actually perform the adjudication function. Fol- 
lowing is a tabulation of these employees: 


aie 1 ARE: ONS | ER aos cch es ein erik atti dp mci ie bed eh eh bbe utes - 1 
en rE? RMU... CMO UIELD, san... 1: <5 F-cnnn pasuittbean eeescieigs amianbes inane acbignan Diicaanaciiear 9 
Shorthand reporter series, GS eae Pe peas i naps pet cea sein ra cee a ce 1 
Administrative assistant series, GS-341__.._...........-.-.........- 1 
Secretary series (stenography), Gs DAG). ith a dob dat pniedtitbobiadeeloweld 7 


tte dh gacaleniinn a nied caidadlap ible pcoen aeeaste MiasmadaeaE ade codadeeammuneabtie 19 
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. The Branch of Land Appeals has handled around 200 appeals per 
i although this figure fluctuates considerably in some years. The 
are of appeals was 50 appeals on January 31, 1957. 

. It is difficult to say that there are major steps in adjudication so 
an as appeals are concerned. Appeals to the Secretary are first dock- 
eted and assigned an appeal number. ‘Then they are sent to the Branch 
of Land Appeals and held there until they can be assigned for con- 
sideration and the preparation of a decision. The decision is then 
submitted to the Solicitor for signature or through him to the Secre- 
tary for signature. ‘The usual time for docketing an appeal is less 
thana week. The time between receipt in the Branch of Land Appeals 
and assignment for consideration fluctuates rather widely but has 
probably : averaged between 4 and 5 months during 1955 and 1956. The 
time has ¢ onsistently dropped during that period. The time between 
assignment and preparing a draft of decision has also fluctuated 
widely, perhaps averaging from 1 to2 months. Thereafter it is prob- 
ably around a month before the decision is signed. 

The average time in 1955 and 1956 between receipt of an appeal 
and its disposition probably ran from 6 to 8 months. The shortest 
time was less than a week, involving an appeal which was withdrawn 
shortly after it was filed. The longest time was 20 months. This 
time was largely taken up by the necessity of securing additional 
information from the Geological Survey. 

3. The number of appez als which were received and disposed of in 
1955 and 1956 was 260. This does not include appeals disposed of in 
that period which were received prior to the beginning of that period. 

4. In 1952 the rules of practice were tightened up so far as appeals 
to the Secretary were concerned (43 C. “EF, R., 1953 Supp. 221.75). 
Mandatory requirements were established for the time for filing a 
notice of appeal, for the contents of a notice of appeal, and for service 
on adverse parties, and these requirements were strictly enforced. 
Previously, time requirements especially had not been strictly enforced 
with the result that cases often dragged along and could not be closed 
with dispatch. 

In 1956, the entire body of rules of practice in land cases was revised 
(43 C. F. R., pt. 221; 21 F. R. 1860, 7622). The changes were largely 
to simplify and cl: ify the requirements for taking appeals and con- 
ducting contest proceedings. Specific provisions were made for dis- 
cretionary hearings on factual issues although no legal requirements 
for such hearings exist. And, in cases where. hearings are required by 
statute or the Constitution, the rules were revised to conform with the 
requirements of the Administrative Procedure Act. 

The revisions of 1956 represented the first major overhauling of the 
rules of practice since 1910. Many of the rules had become obsolete, 
several were unduly technical, and others had been so interpreted in 
»ractice as to no longer have much meaning. 

5. The Branch of Land Appeals currently comprises 4 attorneys and 
2 stenographic employees. ‘There is also in the Branch a publications 
and editorial unit of 2 persons which prepares selected opinions and 
decisions, not confined to appeals, for publication and also an index- 
digest of all important opinions and decisions of the Department, 
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again not confined to decisions on appeal. In addition, the Docket and 
Records Section of the Solicitor’s Office, consisting of several clerical 
employees, dockets and records action taken on appeals and distributes 
decisions on appeals, all as part of its general recording and filing work 
for the entire Solicitor’s Office. 


BUREAU OF MINES 


1. The workload of the Bureau of Mines with respect to adjudication 
is indicated in the answers to questions 24-27, 30, of part IT of the 
questionnaire. There is no backlog. 

2. Findings and orders are issued by Federal coal-mine inspectors 
under title II of the Federal Coal Mine Safety Act. Appeals lie to 
the Director of the Bureau of Mines or to the Federal Coal Mine Safety 
Board of Review. Permissibility tests involve physical tests con- 
ducted by personnel of the Bureau of Mines with respect to equipment 
or eepioniy es. 

See 1, above. No further statistical information available. 

Answered in 1, above. 
4. Nochanges in procedures. 
5. See the following: 
OTE COREE FOB DOCCOT So. — one 6k a Be eectigtiieienc cena 247 
Technical and scientific personnel, Federal Coal Mine Safe ty Act pce ee 
Technical and scientific personnel, permissibility equipment and explosives... 2% 
Clerks and miscellaneous employees ws. §68 
Rea OTE: COC £015 CAINE) as orc, ce main dani shipment cde gnien den apemphbmattecodpedcas 3 
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